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BETTS & RUBIN, A Professional Corporation
Attorneys at Law

907 Santa Fe Avenue, Ste. 201 E-FILED

Fresno, California 93721 B -
Telephone: (559) 438-8500 6/20/2017 3:51:17 PM
Facsimile: (559) 438-6959 FRESNO COUNTY SUPERIOR COURT

By: S. Garcia, Deputy

James B. Betts (State Bar #110222)
Joseph D. Rubin (State Bar #149920)

Attorneys for Petitioner CITY OF FRESNO

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF FRESNO
CITY OF FRESNO, Case No. 17CECG02055
Petitioner,

EXHIBITS 1 THROUGH 3 TO
PETITION FOR WRIT OF

V.

PINEDALE COUNTY WATER DISTRICT; MANDATE TO COMPEL
and DOES 1 through 15, inclusive, RESPONDENT TO PAY
JUDGMENT

Respondent. [Government Code §970.2]
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Exhibits 1 through 3 to Petition for Writ of Mandate




EXHIBIT 1



AGREEMENT
TRANSPORTATION AND TREATMENT OF
PINEDALE COUNTY WATER DISTRICT SEWAGE

THIS AGREEMENT (“Agreement”) is made and entered into effective the

1st day of January, 2007 (“Effective Date”), by and between the City of Fresno (“City”), a
California municipal corporation, and the Pinedale County Water District (“District”), a
public entity created by and under the laws of the State of California.

RECITALS

City was designated by the County of Fresno as the Chief Sewering Agent in
1966. City owns and operates a treatment works (“POTW") used for
transportation and treatment of wastewater and sewage. Between 1974 and
1977, City expanded the POTW by the construction of the West Fresno-Herndon
Interceptor (“Interceptor”) and enlarged its regional wastewater treatment
facilities (“RWTF”).

District and City entered into an agreement for the transportation and treatment
of District sewage, dated June 3, 1976 (“1976 Contract’), following District’s
determination that disposal of its sewage through the Interceptor and RWTF as
contemplated by the 1976 Contract was a more fiscally sound solution to
upgrading its existing treatment facilities.

After execution of the 1976 Contract, District was connected to City's POTW via
the Interceptor. City has been receiving, transporting, treating and disposing of
all sewage received from District pursuant to the terms and conditions of the
1976 Contract.

In the 1990s, City constructed capital improvements to the RWTF to restore and
expand its capacity. The costs of restoration were subsequently incorporated
into the sewer service charge commencing in 1993, and came to be identified as
the “capital component” of the sewer service charge in Article 5, Chapter 9 of the
Fresno Municipal Code (“Ordinance”) and in the City of Fresno Master Fee
Schedule (“MFS”) in 1994,

A dispute arose between the parties regarding the amount and sum of monies, if
any, District was required to collect and remit to City with regard to the capital
component under the 1976 Contract. The dispute eventually resulted in the filing
of an action, City of Fresno v. Pinedale County Water District, Fresno County
Superior Court Case No. 05 CE CG 00782 AMS, filed in the Fresno County
Superior Court on March 11, 2005 (hereinafter referred to as the “Action”).

The parties now desire to rescind the 1976 Contract and to settle the Action and
all claims between them, and to enter into a new agreement for the transportation
and treatment of District sewage on the terms and conditions as contained in this
Agreement.
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AGREEMENT

NOW, THEREFORE, in consideration of the foregoing and of the covenants,
conditions, and promises hereinafter contained to be kept and performed by the
respective parties, it is mutually agreed as follows:

1. Ownership of District's System. District shall retain ownership of its
existing and future expanded sewage collection system. The respective boundaries of
District's existing and future expanded sewage collection system are shown on attached
Exhibit A. In the event any property within such boundaries are, or may be, annexed to
City, or if property outside District’s boundaries are annexed to District, the parties agree
to negotiate an appropriate amendment to this Agreement expressly providing for the
ownership, maintenance and control of trunks, mains, facilities, and for sewer charges
and the apportionment thereof to be applied to such property. The terms of this
Agreement shall apply to all such properties until so amended.

2. Maintenance of District's System. District shall maintain and operate its
sewer collection system and provide for billing and collection of sewer charges.

3. Treatment of District Sewage. City shall receive, transport, treat and
dispose of all sewage from District's sewage collection system.

4. Collection and Payment of Sewer Service Charges. The parties
understand and agree that the Ordinance and any documents incorporated therein by
reference including, but not limited to, the MFS (hereinafter, the Ordinance and such
incorporated documents are collectively referred to as “Ordinance and Regulations”),
establish rates, charges, costs and fees relating to the POTW and such rates, charges,
costs and fees (also referred to in this Agreement, collectively, as “sewer charges”) may
change or be amended or modified by City after the Effective Date of this Agreement.
To the extent that the Ordinance and Regulations establish the amount of such rates,
charges, costs or fees identified in this Agreement, the Ordinance and Regulations are
incorporated into this Agreement. Such current rates, charges, costs and fees
(hereinafter, collectively referred to as “Current Rates” and individually as the “Current
Rate") are attached as Exhibit B (page 116 and pages 127 through 133 of the MFS
currently in effect). District's duties and obligations regarding such Ordinance and
Regulations are limited to that contained in this Agreement. For purposes of this
Agreement, the parties understand and agree that any City changes, amendments or
maodifications to the Ordinance and Regulations shall only operate to increase or
decrease the amount of the rates, charges, costs and fees that District is required to bill
and make reasonable efforts to collect from its customers for sewer charges; and, at the
time such increases or decreases go into effect, they shall be deemed incorporated into
this Agreement and to supersede Exhibit B to such extent without attachment hereto.
City shall give District 60 calendar days’ written notice prior to the effective date of any
such increase or decrease. District shall bill and collect from the customer sewer
charges for each premise served by District's sewage collection system at the rates set
forth in the Ordinance and Regulations and remit payment to City as follows:

i. Sewer Charges. District shall adopt the same rates for sewer charges as
set forth in the Ordinance and Regulations including, but not limited to,
sewer service charges, “Oversize Sewer Charges” and others identified in
this Agreement.



vi.

Vii.

Fee Sharing of O&M and Oversize Sewer Charge. District shall pay
City 70% of the operations and maintenance (“O&M”) component of City’s
sewer service charge collected by District from its customers and 70% of
the Oversize Sewer Charge collected by District from its customers, for
such charges as are required to be billed by District at the Current Rate.
in the event that City increases the O&M component of the sewer service
charge or the Oversize Sewer Charge (hereinafter referred to as “Rate
Increase”) above the respective Current Rate, District shall pay City 70%
of the Current Rate plus 87% of the difference between the Current Rate
and the Rate Increase collected by District from its customers, for such
charges as are required to be billed by District at the rate resuiting from
the Rate Increase. (Example: The Current Rate for the O&M component
of the sewer service charge for residential users is $11.99. If City adopts
a Rate Increase for this O&M component, District shall continue to be
entitled to retain 30% of $11.99, and shall remit the remaining 70% to City
as to that Current Rate portion of the O&M component of the sewer
service charge. With regard to the Rate Increase, District shall be entitled
to retain 13% of any amount above $11.99, and shall remit 87% on any
amount above $11.99 to City.)

Capital Component. Notwithstanding any other provision in this
Agreement and commencing on the Effective Date, District shall pay to
City 100% of the capital component of the sewer service charge collected
by District from its customers.

Pretreatment Surcharge. Notwithstanding any other provision in this
Agreement, District shall pay to City 100% of the pretreatment surcharges
collected by District from its customers.

Costs for Sampling and Testing of Industrial High Strength Users.
Notwithstanding any other provision in this Agreement, District shall pay
to City all costs collected by District from its customers associated with
sampling and testing by City of industrial high strength users.

“District Only” Sewer Charges. Notwithstanding paragraph (i) of this
Section 4, nothing in this Agreement shall prevent or preclude District
from adopting additional “District only” sewer charges over and above the
rates, charges, costs or fees established by City. Notwithstanding any
other provision in this Agreement, District shall be entitled to retain 100%
of the difference between the higher amount of the “District only” sewer
charge and the respective sewer charge established by City. District shall
distinguish the amount of “District only” sewer charges billed the customer
from the amount of City’s sewer charges billed the customer as part of its
accounting process and records when, and for the sole purpose of,
submitting payments to City. District is not required to distinguish such
amounts when billing its customers; provided, however, District does not
represent such total amounts billed as those established by City.

Payment Due City. District shall bill each premise served by District’s
sewer collection system at least every two consecutive calendar months.
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District shall pay City within 30 calendar days of District's receipt of
monies from the respective premises served by District's sewage
collection system. District shall be responsible for making reasonable
efforts to collect on delinquent accounts, but no monies shall be due and
payable to City until 30 days after District's receipt of the monies paid on
the respective delinquent account.

5. Payment of Sewer Charges Required to be Collected Prior to Effective
Date. District shall remain responsible for paying to City 70% of the O&M component of
City's sewer service charges and 30% of the Oversize Sewer Charge (referred to in the
1976 Contract as the “oversize charge”) as required under the 1976 Contract to be
collected from each premise served by the District’'s sewage collection system at the
then applicable rates set forth in the respective MFS prior to the Effective Date. District
shall pay City within 30 calendar days of the Effective Date for all such monies received
by District before the Effective Date. District shall pay City within 30 calendar days of
receipt of such monies for those monies received by District on or after the Effective
Date.

6. Interest on Delinguent Payments. All payments due under this
Agreement shall be paid by District to City at the following address:

City of Fresno

Department of Finance Enterprise Accounting
2600 Fresno Street

Fresno, California 93721-3621

If District fails to make timely payments to City as required under this Agreement,
District shall also pay City interest on the unpaid amount which shall accrue at City’s
pooled cash rate as of July 1 of each calendar year, plus an additional 2%, not to exceed
the maximum interest rate permitted by law.

7. - Connection and Discharge Prohibited. District shall not allow any person
to, and shall not itself, connect into the City sewer system any storm drains or roof
drains. Drainage from roofs, courts or other areas shall not be allowed by District to
pass into the City sewer system. District shall adopt and enforce a regulation prohibiting
discharges as City imposes on discharges within the City of Fresno pursuant to
Section 9-511 (entitled “Discharge Prohibitions”) of the Ordinance, as said Ordinance
section now reads or as it may hereafter be amended. In the event District fails to adopt
and enforce such regulation, the ordinances, rules and regulations of City applicable to
discharges may be enforced by City against all persons discharging into District’s
system, including all provisions thereof relating to disconnection from said system for
violations thereof.

8. Cooperation and Inspection. District and City shall at all times cooperate
and take such action as required to carry out the terms and spirit of this Agreement.
District and City shall each adopt and keep in force, to the extent allowed by law,
ordinances and regulations allowing employees of the respective parties to this
agreement to enter upon and inspect lands and premises connected to their respective
sewer systems. The authorized employees and representatives of each party shall,
upon request, accompany and assist the other in making inspections of the respective
sewer systems, connections thereto, and discharges therein, and make full disclosure to
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the other of all available information necessary to determine if there is compliance with
the provisions of this Agreement.

9. Meter Readings. Commencing January 1, 2007, District shall provide
City with meter readings for commercial and industrial users, and for residential users in
the District when meters are required as a matter of law. Such readings shall be
provided (in electronic form, if available) every two consecutive calendar months after
the respective meter is in use. :

10. Repair/Replace Meters. District shall require its commercial and
industrial users (to which it provides water service) to repair or replace damaged meters.
District shall also require such users to repair or replace damaged meters at the request
of City.

11.  Satisfaction of Claims between the Parties. In full and final settlement
and satisfaction of the Action, District agrees to pay City the sum of $150,000 on or
before January 1, 2007 and enter into this Agreement. Upon the execution and
approval of this Agreement by the last party, City shall dismiss the Action with prejudice.
It is expressly understood by the parties, by reason of the consideration hereinabove
mentioned, that the parties admit absolutely no liability of any sort and have made no
representations as to any liabilities or obligations and have made no agreements or
promises to do or omit to do any act or thing not herein set forth.

12. Release and 1542 Waiver. Except to the extent otherwise set forth
herein, the parties, for themselves and their successors, legal representatives and
assigns, jointly and severally, hereby waive, release, give up and discharge any and all
claims arising out of the 1976 Contract or related to the dispute which is the subject
matter hereof, now and forever, including all claims, demands, causes of action and
damages arising therefrom. The parties hereby waive the benefits of the provisions of
Section 1542 of the California Civil Code which reads as follows: "A GENERAL
RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR DOES NOT
KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR." The
parties understand and acknowledge the significance of the consequences of waiving
Section 1542 of the California Civil Code, having discussed said waiver with their
respective attorneys. Each party nevertheless agrees that the releases contained herein
shall not be subject to termination or rescission.

13. 1976 Contract Extinguished. City and District agree to extinguish the
1976 Contract and relinquish any claim they had or may have had under that 1976
Contract. The 1976 Contract shall terminate upon execution of this Agreement by both
parties hereto. Furthermore, the parties herein acknowledge and agree that this
Agreement constitutes a settlement of all disputes referenced herein between the parties
pertaining to the 1976 Contract.

14. Fees Associated with Litigation. With regard to the Action and the
negotiation and execution of this Agreement in settlement of such Action, it is agreed
that each party shall bear its respective costs and attorneys’ fees. The parties agree to
equally divide the cost of the mediator incurred during this litigation.




15. Termination, Remedies and Perpetual Nature. This Agreement shall be
perpetual and may not be cancelled or terminated except by mutual written consent of
the parties hereto. Upon any default of a party hereto which has not been cured within
30 calendar days of written notice from the other party, such other party may (i) exercise
any right, remedy (in contract, law or equity), or privilege which may be available to it
under applicable laws of the State of California or any other applicable law; (ii) proceed
by appropriate court action to enforce the terms of the Agreement; and/or (iii) recover all
direct, indirect, consequential, economic and incidental damages for the breach of the
Agreement.

16. Indemnification.

(a) District shall indemnify, hold harmless and defend City and each
of its officers, officials, employees, agents and volunteers from any and all loss, liability,
fines, penalties, forfeitures, costs and damages (whether in contract, tort or strict liability,
including but not limited to personal injury, death at any time and property damage)
incurred by City, District or any other person, and from any and all claims, demands and
actions in law or equity (including attorney's fees and litigation expenses), arising or
alleged to have arisen directly or indirectly from the negligent or intentional acts or
omissions of District or any of its officers, officials, employees, agents or volunteers in
the performance of this Agreement; provided nothing herein shall constitute a waiver by
District of governmental immunities including California Government Code Section 810
et seq.

(b) City shall indemnify, hold harmless and defend District and each
of its officers, officials, employees, agents and volunteers from any and all loss, liability,
fines, penalties, forfeitures, costs and damages (whether in contract, tort or strict liability,
including but not limited to personal injury, death at any time and property damage)
incurred by City, District or any other person, and from any and all claims, demands and
actions in law or equity (including attorney's fees and litigation expenses), arising or
alleged to have arisen directly or indirectly from the negligent or intentional acts or
omissions of City or any of its officers, officials, employees, agents or volunteers in the
performance of this Agreement; provided nothing herein shall constitute a waiver by City
of governmental immunities inciuding California Government Code Section 810 et seq.

(c) In the event of concurrent negligence on the part of District or any
of its officers, officials, employees, agents or volunteers, and City or any of its officers,
officials, employees, agents or volunteers, the liability for any and all such claims,
demands and actions in law or equity for such losses, fines, penalties, forfeitures, costs
and damages shall be apportioned under the State of California's theory of comparative
negligence as presently established or as may be modified hereafter.

(d) Notwithstanding the preceding paragraphs (b) and (c) of this
section, City shall not be liable to District for damage or loss caused by any failure of the
City sewer system to receive sewage from the District sewer system, whenever such
failure is caused by, or results from, any natural disaster, act of God, riot or insurrection,
act of war or sabotage, fire, flood, epidemic, quarantine restriction, or other condition
which is beyond the control and without the fault of City in the exercise of good and
efficient management and maintenance of the City sewer system.



(e) This section shall survive expiration or termination of this
Agreement.

17. Insurance. It is understood and agreed that District and City maintain
insurance policies or self-insurance programs to fund their respective liabilities. The
parties agree that such respective programs or policy coverage for Workers'
Compensation shall contain a waiver of subrogation as to the other party and each of its
officers, officials, agents, employees and volunteers. Evidence of Insurance, Certificates
of Insurance or other similar documentation shall not be required of either party under
this Agreement.

18. Attorney's Fees. If either party is required to commence any proceeding
or legal action to enforce or interpret any term, covenant or condition of this Agreement,
the prevailing party in such proceeding or action shall be entitled to recover from the
other party its reasonable attorney's fees and legal expenses.

19. Maintenance of Records and Audit. District shall maintain all records
pertaining to their sewage collection system and obligations under this Agreement
including, without limitation, the identification of all District customers and respective
premises, and all charges and receipts for sewer service. Such records shall be
available to City or its authorized representatives, within a reasonable time but not to
exceed 10 calendar days’ of City’s request, during regular business hours throughout the
life of this Agreement and for a period of four years after termination or, if longer, for any
period required by law. In addition, all books, documents, papers, and records of District
pertaining thereto shall be available to City for the purpose of making audits,
examinations, excerpts, and transcriptions for the same period of time. District agrees to
make available to City a copy of all independent audits and to allow City to conduct
audits of the fiscal records of District pertaining to this Agreement as City may determine
necessary. City shall have a reciprocal obligation to with respect to City’s sewer
revenue program and related reports. This section shall survive expiration or termination
of this Agreement.

20. Notices. Any notice required or intended to be given to either party under
the terms of this Agreement shall be in writing and shall be deemed to be duly given if
delivered personally, transmitted by facsimile followed by telephone confirmation of
receipt, or sent by United States registered or certified mail, with postage prepaid, return
receipt requested, addressed to the party to which notice is to be given at the party's
address set forth on the signature page of this Agreement or at such other address as
the parties may from time to time designate by written notice. Notices served by United
States mail in the manner above described shall be deemed sufficiently served or given
at the time of the mailing thereof.

21. Binding. Once this Agreement is signed by all parties, it shall be binding
upon, and shall inure to the benefit of, all parties, and each parties' respective heirs,
successors, assigns, transferees, agents, servants, employees and representatives.

22. Exhibits. Each exhibit and attachment referenced in this Agreement is, by
the reference, incorporated into and made a part of this Agreement.

23. Compliance With Law. The parties shall at all times comply with all
applicable laws of the United States, the State of California and City, and with all
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applicable regulations promulgated by federal, state, regional, or local administrative and
regulatory agencies, now in force and as they may be enacted, issued, or amended
during the term of this Agreement.

24.  Waiver. The waiver by either party of a breach by the other of any
provision of this Agreement shall not constitute a continuing waiver or a waiver of any
subsequent breach of either the same or a different provision of this Agreement. No
provisions of this Agreement may be waived unless in writing and signed by all parties to
this Agreement. Waiver of any one provision herein shall not be deemed to be a waiver
of any other provision herein.

25. Governing Law and Venue. This Agreement shall be governed by, and
construed and enforced in accordance with, the laws of the State of California,
excluding, however, any conflict of laws rule which would apply the law of another
jurisdiction. Venue for purposes of the filing of any action regarding the enforcement or
interpretation of this Agreement and any rights and duties hereunder shall be Fresno
County, California.

26. Headings. The section headings in this Agreement are for convenience
and reference only and shall not be construed or held in any way to explain, modify or
add to the interpretation or meaning of the provisions of this Agreement.

27. Severability. The provisions of this Agreement are severable. The
invalidity, or unenforceability of any one provision in this Agreement shall not affect the
other provisions. '

28.  Interpretation. The parties acknowledge that this Agreement in its final
form is the result of the combined efforts of the parties and that, should any provision of
this Agreement be found to be ambiguous in any way, such ambiguity shall not be
resolved by construing this Agreement in favor of or against either party, but rather by
construing the terms in accordance with their generally accepted meaning.

29. Precedence of Documents. In the event of any conflict between the body
of this Agreement and any Exhibit or Attachment hereto, the terms and conditions of the
body of this Agreement shall control and take precedence over the terms and conditions
expressed within the Exhibit or Attachment. Furthermore, any terms or conditions
contained within any Exhibit or Attachment hereto which purport to modify the allocation
- of risk between the parties, provided for within the body of this Agreement, shall be null
and void.

30. Cumulative Remedies. No remedy or election hereunder shall be
deemed exclusive but shall, wherever possible, be cumulative with all other remedies at
law or in equity.

31. No Third Party Beneficiaries. The rights, interests, duties and obligations
defined within this Agreement are intended for the specific parties hereto as identified in
the preamble of this Agreement. Notwithstanding anything stated to the contrary in this
Agreement, it is not intended that any rights or interests in this Agreement benefit or flow
to the interest of any third parties.




32. Extent of Agreement. Each party acknowledges that they have read and
fully understand the contents of this Agreement. This Agreement represents the entire
and integrated agreement between the parties with respect to the subject matter hereof
and supersedes all prior negotiations, representations or agreements, either written or
oral, including, but not limited to, the Contract. This Agreement may be modified only by
written instrument duly authorized and executed by both City and District.

IN WITNESS WHEREOF, the parties have executed this Agreement at Fresno,
California, the day and year first above written.

City of Fresno, Pinedale County Water District,
a California municipal corporation a public entity created by and under the laws of
- the State of California

By: W By: St t

| Réne Ramirez, Diregtor Richard Burrill

Department of Public Utilities President

ATTEST:
Rebecca E. Klisch
City Clerk

By: M 0(/ MM
“ Deputy 21407

APPROVED AS TO FORM:
James C. Sanchez

APPROVED A TO LEGAL FORM:
Hargrove(_ Costanzo

CiW
By - By: 3 N\
7 _Peput (_/ NearE. Costanzo, Esq.

Attorney for Pinedale County

Addresses: Water District
City:

City of Fresno District:
Department of Public Utilities Pinedale County Water District
Attention: John M. Watkins, Attention: General Manager
Management Analyst 480 West Birch St.
2600 Fresno Street Pinedale, California 93650
Fresno, CA 93721 Phone: (559) 439-2362
Phone: (5659) 621-8612 FAX: (659) 439-1309

FAX: (659) 498-1304

Attachments:
1. Exhibit A — Boundaries of District’'s Existing and Future Expanded
Sewage Coliection System.
2. Exhibit B — Current Rates (page 116 and pages 127 through 133
of the MFS effective 07/01/06 - MFS Amendment #440

(June 2006)).
NAA:eb [39535v.4eb/naa] 12/21/06
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CITY OF FRESNO
MASTER FEE SCHEDULE

_ PUBLIC UTILITIES DEPARTMENT

Cathode Ray Tube Disposal In-Lieu
Computer Monitors _ 29.97 06//05
Televisions under 24" 34.97
Televisions over 25" 38.96
Console televisions 49.95

lllegal Pile - trash and debris | . 435
Total labor and equip first hour minimum 149.85
Total labor and equip after first hour 186.11

Refrigerator Disposal | 19.98

Deferment of Payment (FMC 9-503.1) applicable to existing single- 407
family residences anywhere in the City’s service area {and
commercial or industrial development in the Enterprise Zone}:

Application
Interest on unpaid balance / per annum, maximum 15-year term 15.00
[* 2% above the City's pooled cash rate or maximum amount [Variable )

authorized by law, whichever is less as determined pursuant to
FMC Section 9-503.1 (c)(1)]

House Branch Sewer Charge

House Branch Connection / Contract cost plus 100%
Inspection/administration / Contract cost A 10.00 +10%
interest charge (5 year limit) / Total » 7%

l.ateral Sewer Charge
Maximum lot depth 100 feet / per square foot ‘ 0.10

Major Facilities Sewer Charge Unit 7 -0-

Oversize Charge * Maximum lot depth 100 feet / per square foot D05

*  For parcels in the UGM area, oversize charges are deposited into separate UGM oversize charge service area
accounts. '

Copper Avenue Sewer Lift Station Benefit Service Area Fee 410
‘per Equivalent Dwelling Unit (EDU) 650.00

All fees effective 07/01/06 uniess otherwise noted
MFS Amendment #440 (June 2006) [10/05/06(2:35pm)]

mm?@‘ Page 116



CITY OF FRESNO
MASTER FEE SCHEDULE

__PUBLIC UTILITIES DEPARTMENT

Trunk Sewer Charge (Residential Users)
Trunk sewer service area maps are maintained by the Director of
the Public Works Department.
Fee not applicable for development existing as of 10/01/92 in the
Fowler Service Area per map (attached as Exhibit A).

Cornelia Service Area / Living unit’ 419.00
Fowler Service Area / Living unit 344.00
Grantland Service Area / Living unit 419.00
Herndon Service Area / Living unit , 496.00
UGM Trunk Sewer Fee See Development Dept - UGM
Fees

Wastewater Facilities Sewer Charge (Residential Users)

- for maps vested between October 25, 1992, through 1810.00
December 30, 1995 (Phase 1a) / per unit or LUE
- for maps vested after December 30, 1995 2119.00

(Phase 1b) / per unit or LUE
(Reso 95-278, adopted 10/31/95)

Wastewater Facilities Sewer Charge (Commercial & Industrial Users)

Formula:
Sewer Flow charge = (W * Sewer flow rate)
‘BOD charge = (W + 1,000,000) * X * BOD rate)
TSS charge = (W + 1,000,000) * Y * TSS rate)
W = Sewer Flow in gallons/day
X = BOD concentration in mg/L * 8.345

Y = TSS concentration in mg/L * 8.345

. Sewer Flow rate / gallon per day ‘ 3.40
‘BOD rate / per pound - 760.88
TSS rate / per pound : 626.35

Trunk Sewer Charge (Commercial and Industrial Users)
Grantland/Cornelia Service Area / gallon per day 1.012
Fowler Service Area/ gallon per day - 1.233
Herndon Service Area / gallon per day , 1.460

All fees effective 07/01/06 unless otherwise noted
MFS Amendment #440 (June 2006) [10/05/05(2:35pm)] , Page 117



CITY OF FRESNO
MASTER FEE SCHEDULE

__PUBLIC UTILITIES DEPARTMENT

Sewer oversize credit for private installation when required to be
constructed to a size larger than 8 inches (per linear foot): :
10-inch diameter 2.50

12-inch diameter 450
18-inch diameter 8.00
18-inch diameter 13.00
21-inch diameter 19.00
24-inch diameter » 26.00
27-inch diameter , 31.00
UGM area, except as provided in FMC 8-503.2(c) - maximum - 17,000.00
Extra depth credit for oversize sewer instaliations (per linear foot):
Depth over 8 to 12 feet 1.00
Depth over 12 to 16 feet 4.00
Depth over 16 to 20 feet 9.00
Depth over 20 feet 15.00

All fees effective 07/01/06 unless otherwise noted

MFS Amendment #440 (June 2006) [10/05/06(2:35pm)) Page 118



CITY OF FRESNO
MASTER FEE SCHEDULE

PUBLIC UTILITIES DEPARTMENT .~ =

Each Wastewater rate below consists of two components, Capital and Operation and Maintenance (O&M).
This breakdown is listed below each rate for your information.

Sewer Service Charges, Industrial Users (as defined in Section 9-501.1 of the FMC)

High Industrial: Sewage effluent volume of 25,000 gallons in a single day, or Biochemical Oxygen Demand
(BOD) greater than 265 mgfliter (mg/!), or Tota! Suspended Solids (TSS) greater than 300 (mg/l).
Total fee amount is based on three components:

Flow (in hundred cubic feet (HCF) or gallons), pounds of BOD, and pounds of TSS.

Potable water, metered

Per HCF .293
Capital .057
O&M .236

+ BOD / pound ' 151
Capital .028
O&M 123

+ TSS / pound 172
Capital .032
O&M .140

or

Per 1,000 galions* .392
Capital 077
O&M 315

+BOD / pound 151
Capital .028
O&M 123

+ TSS/ pound A72
Capital 032
O&M .140

All fees effective 07/01/06 unless otherwise noted
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High Industrial (continued)
Sewage effluent, metered

Per HCF ' .323
Capital .063
O&M .260

+ BOD/ pound ‘ 151
Capital .028
O&M 123

+ TSS / pound 172
Capital .032 ‘
O&M .140

or

Per 1,000 gallons® 433
Capital .083
O&M .350

+ BOD / pound 151
Capital .028
O&M .123

+ TSS / pound ' 472
Capital .032
O&M 140

Pounds of BOD or TSS can be calculated using the following
formulas:

Pounds BOD = (W + 1,000,000) * 8.345 * BOD concentration in mg/l)
Pounds TSS = (W + 1,000.000) * 8.345 * TSS concentration in mg/)

Low Industrial:
Potable water, metered ' ’
HCF 622
Capital 121
0&M .501
1,000 Galions’ - B3
Capital .161

O&Mm .670

' There are 748 gallons in a hundred cubic feet (HCF). Rates per 1,000 gallons are approximate as they have been
rounded to the 3™ decimal place.
Ali fees effective 07/01/06 unless otherwise noted
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Low industrial (continued)
Sewage effluent, metered

HCF : - 684
Capital .131
O&M 5563

1,000 Gallons’ .914
Capital A77
O&M 737

Minimum Charge .

Month 14.86
Capital 2.874
O&M 11.991

Sewer Service Charges, Commercial Users - classification determined by
concentration (mg/l) of Biochemical Oxygen Demand (BOD) or Total Suspended
Solids (TSS) present in flow.

High: BOD or TSS greater than or equal to 501 mg.
Portable water, metered '

HCF 2.029
Capital 392
O&M 1.637
1,000 Gallons' 2712
"~ Capital 525
O&M 2.187
o or
Sewage effluent, metered
HCF 2.231
Capital 432 :
O&M 1.799
1,000 Galions” 2.983
Capital 577
O&M 2.406
Minimum Charge
Month ‘ 14.86
Capital 2.874

O&M 11.991

' There are 748 gallons in a hundred cubic feet (HCF). Rates per 1,000 gallons are approximate as they have been »
rounded to the 3™ decimal place.
All fees effective 07/01/06 unless otherwise noted
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Medium: BOD or TSS without a range of 201-500 mg/l
Potable water, metered

HCF 1.035
Capital .200
O&M .835
1,000 Gallons’ 1.385
Capital .268
O&M 1.117
or
Sewage effluent, metered
HCF 1.139
Capital .220
O&M 819
1,000 Gallons 1.5623
Capital .294
O&M 1.229
Minimum charge .
NMonth 14.86
Capital 2.874
O&M 11.991

Low: BOD or TSS within the range of 0-200 mg/l
Potable water, metered

HCF 622
Capital J121
O&M .501

1,000 Gallons' -.831
Capital .161
O&M - .670

or

Sewage effluent, metered

HCF .684
Capital 132
O&M .552

1,000 Gaflons’ 914
Capital A77 '
O&M 737

' There are 748 gallons in a hundred cubic feet (HCF). Rates per 1,000 gallons are approximate as they have been
rounded to the 3" decimal place.
All fees effective 07/01/06 unless otherwise noted
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Minimum Charge

Month
Capital 2.874
Oo&M 11.991
Sewer Service Charges, Residential Users
Single Family:
Unit per month
Capital 2,874 .
o&M 11.991

Senior Citizen (62 years or older) meeting all the conditions listed

below / per month:

1. Single-family residents only;

2. Service must be in name of senior citizen;

3. Occupants of residence must be senior citizen or dependants
of senior citizen (not to exceed three occupants per

residence);
4. Benefitting senior citizen must notify the City when they no
longer qualify.
Muilti-family:
First unit/ per month
Capital 2.874
O&M 11.991
Each Additional unit / per month
Capital 1.928
O&M 8.063
Sewer Service Charges, Schools (on the basis of average daily
attendance):
Kindergarten/elementary
Student/Year -
Capital 1.766
O&m 7.442
Middle
Student/Year
Capital 2.757
o&aM 11.532
Senior high -
Student/Year
Capital 3.621
O&M 13.613

All fees effective 07/01/06 unless otherwise noted
MFS Amendment #440 (June 2008) [10/05/06(2:35pm)}
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Sewer Service Charges, Schools (continued)

Parochial
Student/Year - 4,982
Capital 973
-O&M 4.009
College
Student/Year » 6.144
Capital 1.189
O&M 4.955
Septage Disposal In-Lieu
Pumper truck 06/05
1,000 galions' 69.812
Capital 13.496
O&M 56.316
Septic disposal station keys:
Replacement / per key 25.00
Pretreatment Surcharges (monthly charges)
Category | - Individual permit* 27.54
Category Il - General permit** 4.05
Category lll - No permit required*** 1.29
Category IV - All residential users ' 0.06

* All industrial high-strength and categorically regulated users.

**  Allcommercial establishments which may require pretreatment and monitoring activity (automotive repair, bakeries—
retail, car washes, hotels/moteis with dining facilities, laundromats, markets with garbage disposals, mortuaries,
nursing homes, printers, restaurants, shopping centers).

***  No discharge of process water (automotive—retail, business/services). -

' There are 748 gallons in a hundred cubic feet (HCF). Rates per 1,000 gallons are approximate as they have been
rounded to the 3 decimal place.
All fees effective 07/01/06 unless otherwise noted
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Special Charges and Penalties ‘ 435

Disconnection or reconnection inspection fee / per inspection 12.50
Discharge flow dye test / per test © 4375
Penalty for non-submittal of wastewater discharge permit
application
HCF 0.75
1,000 gallons 1.003
Administrative penalty for failure to meet reporting deadlines:
First day late (after 5 business days grace period) / per day 35.00
Each additional day late 17.50
General inorganic and bacteriological analysis/per hour 50.00
Composite Sampler Rental / per day 75.00
Pretreatment enforcement charges/per hour 45.00
Miscellaneous non-enforcemerit charges/per hour 45.00

All fees effective 07/01/06 unless otherwise noted
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January 31, 2007 Council Adoption: 1/30/07
Mayor Approval:
TO: MAYOR ALAN AUTRY Mayor Veto:

Override Request:
FROM: REBECCA E. KLISCH, CMC
City Clerk

SUBJECT: TRANSMITTAL OF COUNCIL ACTION FOR APPROVAL OR VETO
At the Council meeting of 1/30/07, Council took legislative action entitled Appv agrmnt

w/Pinedale Co. Water Dist, rescind 1976 contract for sewer transportation and
treatment, item No. 1A, by the following vote:

Ayes : Calhoun, Dages, Duncan, Sterling, Westerlund, Xiong, Perea
Noes : None
Absent : None
Abstain : None

Please indicate either your formal approval or veto by completing the following sections and
executing and dating your action. Please file the completed memo with the Clerk’s office on
or before February 12, 2007. In computing the ten day period required by Charter, the first
day has been excluded and the tenth day has been included unless the 10" day is a
Saturday, Sunday, or holiday, in which case it has also been excluded. Failure to file this
memo with the Clerk’s office within the required time limit shall constitute approval of the
ordinance, resolution or action, and it shall take effect without the Mayor’s signed approval.

Thank you.
EhkRAARARREETAR R AR AR R RT Rk hd hkhkhkhhkhkkkhk kb bhhkkrkdhkbhihd
APPROVED:

VETOED for the following reasons: (Written objections are required by Charter; attach
additional sheets if necessary.) ‘

Date:
Alan Autry, Mayor
COUNCIL OVERRIDE ACTION: Date:
Ayes
Noes
Absent

Abstain
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BETTS & RUBIN, A Professional Corporation

and DOES 1 through 15, inclusive,

Defendants.

Attorneys at Law R
907 Santa Fe Avenue, Ste. 201 FIT KDY
Fresno, California 93721 FADERA € ST COURT
Telephone: (559) 438-8500 PERR RS
Facsimile: (559) 438-6959 0CT 64 2011
James B. Betts (State Bar #110222) AS
Joseph D. Rubin (State Bar #149920) BONNIE THOMAS ., ..,
_DEPUTY
Attorneys for Plaintiff CITY OF FRESNO
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MADERA
CITY OF FRESNO, g Case No. MCV043413
Plaintiff, ; [PROPOSED] JUDGMENT
V. g
PINEDALE COUNTY WATER DISTRICT:; ;
)
)
)

This action came on regularly for trial over the course of several day (including
January 7, 2011, January 21, 2011, March 4, 2011, March 18, 2011 and April 29, 2011)
before the Honorable James E. Oakley, sitting without a jury. Plaintiff City of Fresno
was represented by Joseph D. Rubin of Betts & Rubin. Defendant Pinedale County
Water District was represented by Neal Costanzo of Costanzo & Associates. Evidence
and points and authorities having been presented and received, the cause having been
argued and submitted for decision, and the Court, having caused to be made and filed
a written statement of decision which applies the law to the facts of this case and
adjusts the equities between the parties, a copy of which is attached hereto as Exhibit
A:

I

Judgment
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IT IS ORDERED, JUDGED AND DECREED THAT:
1. Judgment shall be entered in favor of Plaintiff City of Fresno and against

Defendant Pinedale County Water District on the City of Fresno's cause
of action for specific performance of the 2007 Agreement, and the Court
grants the City of Fresno’s request for injunctive relief and for an
accounting to the extent that such remedies are congruent with its request
for specific performance;

2. Plaintiff City of Fresno shall be allowed to conduct an investigation and
audit of the District’s internal financial controls and operations including,
but not limited to, all records pertaining to the sewage collection system
and the District’s obligations under the Agreement, in order to determine

whether the Pinedale County Water District is fulfilling its obligations

under the 2007 Agreement;

14
15
16
17
18
19

21 ‘
22
23
24
25
26
27
28

3. The City of Fresno may recover its costs, including attorney’s fees, as
permitted by statute and/or contract as determined pursuant to a timely
filed Memorandum of Costs; and

4. The Court shall retain jurisdiction to address and resolve any issues
and/or disputes relating to costs and/or arising between the parties
following the issuance of this judgment which relates to the enforcement

of the terms of the judgment and its Statement of Decision.

|

IT IS SO ORDERED
H Dated: Ju 92.220011 INMES E. 0AKLEY

Judge James E Oakley

-2- Judgment
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PROOF OF SERVICE

| am a citizen of the United States of America, a resident of Fresno County,
California, over the age of 18 years and not a party to the within-entitled cause or
matter. Myzb, usiness address is 907 Santa Fe Avenue, Suite 201, Fresno, California.

On July 2011, I served [PROPOSED] JUDGMENT on the parties in this action by
placing an original/a true copy in an envelope and delivering it as follows:

(By Obvernight Courier) | caused such envelope with postage fully prepaid, to be
sent by .

(By Mail) | deposited the envelope, with postage fully prepaid, with the United
States Postal Service at Fresno, Fresno County, California where indicated.

—x__(By Mail) | placed the envelope for collection and processing for mailing following
this business’ ordinary practice with which | am readily familiar. On the same
day correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service with postage

fully prepaid.
(By Hand)l caused each envelope to be delivered by hand where indicated.

Each envelope was addressed as follows:

Neal Costanzo, Esq.
Costanzo & Associates

575 E. Locust Avenue, Ste. 115
Fresno, CA. 93720

(By Telecopy) | caused each document to be sent by telecopier to the
aforementioned number(s).

| declare under penalty of perjury under th/e aws of the State of California that
the above is true and correct. Executed on July /9 2011 at Fresno, California.

Debbie Mazza

-3- Judgment
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BONNIE THOMAS -5«

e DREPUTY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MADERA

CITY OF FRESNO, )
) Case No. MCV043413
Plaintiff, )
) STATEMENT OF DECISION
Vs. )
)
PINEDALE COUNTY WATER ) Trial Date:  4-29-11
DISTRICT, ) Department: 5
)
Defendant. )
)

The above-entitled action came on regularly for trial on April 29, 2011, in Department 5
of the above-entitled court, the Honorable James E. Oakley, presiding. The plaintiff CITY OF
FRESNO was represented in court by its attorney Joseph D. Rubin of Betts & Rubin. The
defendant PINEDALE COUNTY WATER DISTRICT was represented in court by its attorney

Neal E. Costanzo of Cost;mzo & Associates.
This Court issued its proposed Statement of Decision on July 5, 2011; received objections
and heard additional argument; directed the plaintiff to file a revised Statement of Decision; and

allowed the District to provide a response. Having done so, the Court now sets forth its findings

STATEMENT OF DECISION
-1-
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in this Statement of Decision pursuant to section 632 of the Code of Civil Procedure and Rule

3.1590 of the California Rules of Court.

I. PROCEDURAL BACKGROUND
On June 3, 2008, the plaintiff filed the Complaint in this action in the Fresno County

Superior Court, seeking injunctive relief, specific performance and declaratory relief. On or
about August 1, 2008, the action was transferred to the Madera County Superior Court pursuant
to the provisions of section 394 of the Code of Civil Procedure. On December 19, 2008, the
plaintiff filed a First Amended Complaint, seeking injunctive relief, specific performance,
declaratory relief and an accounting. On January 9, 2009, the defendant filed its Answer.

By agreement of the parties, the evidence was submitted to the Court by written
declarations and other documentary evidence. On November 24, 2010, the plaintiff filed it
Opening Trial Brief and evidence. On December 15, 2010, the defendant filed its Trial Brief and
evidence. On December 28, 2010, the plaintiff filed its Reply Brief.

On March 4, 2010, and March 18, 2010, the parties appeared for trial, through counsel,
and argued the issues of the admissibility of evidence proposed by each party. The parties
stipulated to the admission of certain evidence, and agreed that the Court would rule on the
admissibility of the evidence remaining in dispute. On March 30, 2011, the Court entered an
Order on Objections to Evidence, outlining the evidence upon which the parties were in
agreement, and ruling on the objections to evidence upon which the parties were not in
agreement. Thereafter, at the trial of April 28, 201 1, the parties agreed to the admissibility of
additional evidence, and the Court ruled on the admissibility of other additional evidence.
Thereafter, counsel for the parties orally presented their closing arguments, and the matter was
submitted to the Court entirely upon the admitted written evidence.

No party filed a written request for statement of decision and/or sought particular issues

to be addressed prior to the matter being submitted on April 29, 2011.

STATEMENT OF DECISION
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II. FACTUAL FINDINGS
In 2007, the City of Fresno (“City”) entered into an agreement (the “2007 Agreement”)

with the Pinedale County Water District (“District”) for the transportation and treatment of
District’s sewage. (Exh. 1). The 2007 Agreement was part of a settlement between the parties of

previous litigation. The most important sections of the 2007 Agreement, for the purposes of the

present litigation, are sections 8 and 19.
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Section 8 of the 2007 Agreement reads as follows:

Cooperation and Inspection. District and City shall at all times cooperate
and take such action as required to carry out the terms and spirit of this
Agreement. District and City shall each adopt and keep in force, to the extent
allowed by law, ordinances and regulations allowing employees of the respective
parties to this agreement to enter upon and inspect lands and premises connected
to their respective sewer systems. The authorized employees and representatives
of each party shall, upon request, accompany and assist the other in making
inspections of the respective sewer systems, connections thereto, and discharges
therein, and make full disclosure to the other of all available information
necessary to determine if there is compliance with the provisions of this

Agreement.
Section 19 of the 2007 Agreement reads as follows:

Maintenance of Records and Audit. District shall maintain all records
pertaining to their sewage collection system and obligations under this Agreement
including, without limitation, the identification of all District customers and
respective premises, and all charges and receipts for sewer service. Such records
shall be available to City or its authorized representatives, within a reasonable
time but not to exceed 10 calendar days’ of City’s request, during regular business
hours throughout the life of this Agreement and for a period of four years after
termination or, if longer, for any period required by law. In addition, all books,
documents, papers, and records of District pertaining thereto shall be available to
City for the purpose of making audits, examinations, excerpts, and transcriptions
for the same period of time. District agrees to make available to City a copy of all
independent audits and to allow City to conduct audits of the fiscal records of
District pertaining to this Agreement as City may determine necessary. City shall
have a reciprocal obligation with respect City’s sewer revenue program and
related reports. This section shall survive expiration or termination of this

Agreement.

City decided in November of 2007 that it wanted to go forward with an audit of District’s

records under the 2007 Agreement. The City hired an outside accountant, Fausto Hinojosa of

STATEMENT OF DECISION
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Price, Paige & Company, to perform the audit. The parties dispute the exact sequence of events
that occurred subsequently; however, the Court having reviewed the documents submitted to it,
finds that the following occurred: On December 1 1, 2007, City sent correspondence to District
informing it of issues with District’s performance under the 2007 Agreement. At the end of the
letter of December 11, City stated that it intended to commence an audit pursuant to “Paragraph
10 [sic]” of the 2007 Agreement, and that it would be in contact with District in January of 2008

to coordinate the audit.

In response to City’s letter of December 11, 2007, counsel for District wrote to counsel

for City on December 14, 2007, (Exh. 41) as follows:

Regarding the City’s notice that it will conduct an audit pursuant to
paragraph 10 of the contract, assuming, that you are referring to paragraph 19 of
the Agreement, the District will comply with that request. |

Please take notice that the District will conduct an audit of the City

pursuant to paragraph 19 of the Agreement. The District anticipates it will be
contacting the City in January 0f 2008 to arrange specific times and dates for the

audit.

District’s letter of December 14, 2007, evidences one, District’s acknowledgment that
City was demanding to conduct an audit pursuant to paragraph 19 of the 2007 Agreement; two,
District’s consent to such an audit; and three, notice that District itself would exercise its
reciprocal right to conduct an audit of City’s financial records pursuant to the 2007 Agreement,
District’s reference to “specific times and dates for the audit” evidences District’s understanding

of the scope of such audit as being something more than City merely providing documents to

District.
Curiously, in light of District’s letter of December 14, 2007, District, again through

counsel, sent a letter by facsimile to City on February 22, 2008, (Exh. 43) commencing as

follows:

11717
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As I read your December 11, 2007, letter, it does not provide any notice of
an intent to conduct any audit pursuant to paragraph 10 of the Settlement
Agreement between the parties. . . .

Later on February 22, 2008, in response to District’s facsimile letter of F ebruary 22,
2008, City, through its counsel, sent an unambiguous notice to the General Manager of District

(Exh. 6), with copy to District’s counsel, which read as follows:

PLEASE BE ADVISED THE CITY WILL BE CONDUCTING AN
AUDIT OF THE FISCAL RECORDS OF THE DISTRICT PERTAINING TO
THE AGREEMENT FOR TRANSPORTATION AND TREATMENT OF
PINEDALE COUNTY WATER DISTRICT SEWAGE. Price, Page & Company
has been designated as the City’s authorized representative for the purposes of
conducting the audit. A representative of Price, Paige & Company will be
contacting the District shortly to make arrangements for the specific times and

dates for the audit.

Also on February 22, 2008, and also in response to District’s facsimile letter of F ebruary
22, 2008, counsel for City sent a letter to counsel for District (Exh. 7), which stated in part:

I 'am in receipt of your correspondence dated February 22, 2008, in which
you claim a) the City’s correspondence of December 11, 2007, “does not provide
any notice of an intent to conduct any audit” and b) the City’s correspondence of
December 11, 2007, and follow-up notification of February 13, 2008, allegedly
constitutes (an unspecified) breach of the Agreement between the parties.

I'am somewhat surprised by the assertion the District now claims the City
has not given any notice of intent to conduct an audit. The City’s correspondence
of December 11, 2007, (entitled “Notice of Audit”) clearly notifies the District of
the City’s intent to exercise its audit rights under the Contract, and specifically
notes “the City anticipates it will be contacting the District in January of 2008 to
arrange specific times and dates for the audit.” In response, your correspondence
dated December 14, 2007, acknowledges the City’s notice and intent to conduct

an audit, and states:

“Regarding the City’s notice that it will conduct an audit
pursuant to paragraph 10 of the contract, assuming, that you are
referring to paragraph 19 of the Agreement, the District will
comply with that request.”

After a telephone conversation between counsel for each party, counsel for District again

wrote to counsel for City on March 4, 2008, (Exh. 44) as follows:

11117
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This will confirm our conversation concerning the City’s attempts to
schedule or conduct an audit under paragraph 19 of the agreement for
transportation and treatment of Pinedale County Water District sewage. . . .
Pinedale has serious concerns about the true motivation behind the attempts to
conduct this audit. Isuggested during our conversation that it would be much
easier, and far less intrusive for the District if you would simply have your auditor
list for us the items of information needed to make a determination of whether the
District is conforming to the requirements of the agreement and we will make
every effort to timely comply with those requests. After all, the documents that
relate to the sewer charges are public records that the District is required to make
available. The District simply objects to being subjected to what it views as
rather abusive demands for audits, consisting of an in-office review of the
financial records of the District. That would seem unnecessary to determine
whether the District is conforming to the agreement. . . .

In this letter, District is confirming its suggestion made during an earlier telephone
conversation between counsel for each party, that District would prefer to simply provide City
with designated documents rather than having City conduct an audit as demanded by City

pursuant to the 2007 Agreement.
On March 12, 2008, counsel for District again wrote to counsel for City (Exh. 45), stating

in part as follows:

The point of my conversation with you on March 4, 2008, was to get you
to actually read the provision under which you are purporting to seek a “audit.”
The provision does not allow you to do what you are attempting to do. The
provision simply states that the District shall “maintain all records pertaining to
their sewage collection system and obligations under this agreement”. It provides
that those records, and only those records shall be made available to the City
within a reasonable time not to exceed 10 days of the City’s request for those

records. . . .

. .. If you would like to be reasonable in your requests and ask for the
specific information that you are entitled to receive under paragraph 19 of the
agreement, the District will be happy to make that available to your along with its
invoice for all actual cost incurred in retrieving, compiling and making that
information available to you. It will not allow an employee or contractor of the
City to simply have access to all of its computerized records of every nature.

In response, counsel for City wrote to counsel for District on March 14, 2008, (Exh. 46),
in part, as follows:

1171
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It is unfortunate the District is taking a position clearly contrary to the
express terms of the Agreement and will not allow the City’s independent auditor
access to all fiscal records pertaining to public funds associated with that contract.

In summary, the District has refused to make all fiscal records pertaining
to the Agreement available . . . . The City requests District staff contact the
independent contractor to set a mutually agreeable time in which to make all the
District’s records available in whatever format they may be stored in the regular
course of business. If the City does not receive confirmation of the District’s
willingness to meet the express terms of our Agreement and allow an audit by
March 21, 2008, the City will have no choice but conclude the District will not
comply with the Agreement, and the City will pursue appropriate remedies.

Thereafter, in response to the letter of March 14, 2008, above, although erroneously dated]

March 4, 2008, (Exh. 47), District, through counsel, wrote, in part, as follows:

You have already received confirmation of the District’s willingness to
meet the express terms of the agreement and to allow the inspection of those
records that are referred to in that paragraph and that are reflective of the
District’s compliance with the terms of that agreement which relates solely and
completely to charges and receipts of payment of those charges for sewer
collection services proved by the District. The City certainly has more than the
choice of concluding that the “District will not comply with the agreement,” it has
the choice of actually reading the contract, my letters in response to your
inappropriate demands for a generalized audit of the District’s finances and
recognizing that it has absolutely no right to be concerned with “financial issues
associated with the District’s activities,” to the extent that those activities have
nothing to do with the sewage collection system. Given the provisions of the
contract, one would think it would only be prudent for the City to objectively
evaluate the validity of the interpretation that it is apparently assigning to
paragraph 10 of our agreement.

Kindly let me know if you intend to continue to insist op a generalized
audit and I will file with the court a declaratory relief or other complaint.

Responding on March 19, 2008, (Exh. 48), counsel for City wrote to counsel for District,

in part, as follows:

I am in receipt of our correspondence dated “March 4, 2008,” referencing
my correspondence of March 15, 2008.

There has never been grounds for the District’s delays based on its
assertion the City is conducting some sort of general audit of the District’s records
as to anything other than the fiscal records of the District pertaining to the
Agreement. As has been repeatedly stated throughout the City’s correspondence
over the last several months, our phone conference, and the Notice provided by
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the City, the City is demanding access to the District’s fiscal records pertaining to
the Agreement for the purposes of the audit. In this regard, the City’s Notice of
Audit dated February 22, 2008, clearly specifies:

“PLEASE BE ADVISED THE CITY WILL BE CONDUCTING
AN AUDIT OF THE FISCAL RECORDS OF THE DISTRICT
PERTAINING TO THE AGEEMENT FOR TRANSPORATION
[sic] AND TREATMENT OF PINEDALE COUNTY WATER

DISTRICT SEWAGE.”

There is no reference to a general audit, and indeed, the Notice uses the
same language as set forth in the Agreement.

Notwithstanding months of delay regarding this matter, the District still
continues to assert it will allow the audit, but then simultaneously states a) it will
not permit an audit as there has not been proper authorization within the City to
conduct an audit; b) the audit is otherwise improper; and/or c) the District refuses
to make available all fiscal records of the District pertaining to the Agreement.
There delaying tactics are not ony a violation of the time limits to make available
its fiscal records as set forth in Paragraph 19 of the Agreement, but are contrary to
the express terms of the contract which requires the “District . . . shall at all times
cooperate and take such action as required to carry out the terms and spirit of this

Agreement.” (Agreement, Paragraph 8)...

As the City has yet to receive confirmation of the District’s willingness to
meet the express terms of our Agreement as to all the fiscal documents relating to
the contract and to allow an audit by March 21, 2008, and given the District staff
have still refused to return the independent auditor’s calls to set a mutually
agreeable time for inspection of the District’s fiscal records, the City has no
choice but to conclude the District will not comply with the Agreement. . . .

Again on March 26, 2008, (Exh. 49), counsel for City wrote to counsel for District, in

part, as follows:

The City requested the District contact it or the City’s independent auditor
to arrange a mutually agreeable time in which to conduct the audit by no later
than March 21, 2008. This date has come and gone, and despite months of efforts
b the City, the District continues to a) refuse to contact or return the calls of the
independent auditor to set a mutually agreeable time for inspection of the
District’s fiscal records; b) refuse to contact the City to set a mutually agreeable
time for inspection of the fiscal records in conjunction with the audit; and c)
refuses to affirm it will make available for audit all fiscal documents associated
with the Agreement, including electronic records.

The City has no choice but to conclude the District will not comply with
the Agreement. . . .
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On April 2, 2008, (Exh. 50), counsel for District responded to counsel for City, in part, as

follows:

You can pursue any remedy you think you have available; but, given our
repeated advisements that we have made literally every document that is relevant
to performance under the agreement available to you, I suspect any remedy you
seek to pursue will only be futile but will expose the City to liability for breach.

. ... You have no right, and the contract plainly provides no right, to seek to audit
the District’s financial affairs, in general.

We do know why you are attempting to conduct such an unrestricted
audit. It is to provide the City with what it needs to advance its hostile takeover

attempts of the District. , , ,

Responding on April 4, 2008, (Exh. 51), counsel for City wrote to counsel for District, in

part, as follows:

Thank you for your letter dated April 2, 2008. Based upon your
representation that the District will now make “literally every document that is
relevant to the performance under the agreement available,” and assuming this
includes relevant electronic records, the City looks forward to commencing the
audit. In this regard, and previously requested, please provide dates the District
will make “literally every document that is relevant to the performance under the
agreement” available for inspection by the City’s independent auditor. . . .

I look forward to receiving the dates from your office.

Over one month later, on May 9, 2008, (Exh. 52), counsel for City wrote to counsel for

District, in part, as follows:

Despite the passage of months, PCWD [District] continues to refuse to
provide dates it will make its records available to the City to conduct the audit;
PCWD has failed to respond to the City’s correspondence; and PCWD refuses to
communicate with the City regarding the audit of all fiscal records relating to the
Agreement. As a result, on May 6, 2008, the City Council authorized the City to

commence litigation against PCWD.

Absent prompt communication from PCWD providing dates it will make
available for audit all fiscal records pertaining to the Agreement, including
relevant electronic records and spreadsheets, the City intends to move forward
with litigation. Please advise me as soon as possible if this matter can be resolved

without litigation.

Responding on May 19, 2008, (Exh. 53), counsel for District wrote to counsel for City, in
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part, as follows:

The District has not refused to provide dates on which it would make
records available to the City that it is entitled to receive under the subject
agreement relating to sewage collection and disposal system and I have advised
you repeatedly, in writing, that the records that are pertinent to performance under
that agreement are available to you at the District office during regular business
hours. Your have failed, despite the passage of months since I have made this
material available to you to attempt any review of it. . . .

What you do apparently appear to be interested in is conducting an
unrestrained “audit”, of virtually every aspect of the District’s operations,
something that you are not entitled to do under our agreement. . . .

Responding on May 22, 2008, (Exh. 54), counsel for District wrote to counsel for City, in

part, as follows:

Thank you for responding to the City’s correspondence of May 9, 2008.

Your letter dated May 19, 2008, raises several different issues. Rather
than address each in detail, suffice it to say the City does not agree with the
District’s representations and believes the record will establish the District’s
fluidity regarding its positions in making available the fiscal records relating to
the Agreement. However, given the District’s current representation it will now
make “document” available at its office during “regular business hours,” please
accept this courtesy notice that a representative of Price, Paige & Company will
be appearing at the District’s office this F riday, May 23, 2008, to commence the
audit. The City anticipates District staff will promptly make available all fiscal
records of the District pertaining to the Agreement for Transportation and
Treatment of Pinedale County water District Sewage, including electronic copies
of fiscal records relating to the Agreement such as spreadsheets.

As quoted above, on May 19, 2008, District had advised City that District had not
refused to make such records available to City, and that the records were available to City for
inspection during regular business hours. In response, on May 23, 2008, City sent its auditor,
Mr. Hinojosa, to the offices of District, who was informed that the documents were not, in fact,
available to him. City was afterwards informed that the papers were no longer available and
would not soon be made available again due to the expense involved. Further, District made it
clear to City that City would not be allowed to have electronic data of District downloaded for

the purpose of the auditor conducting the audit under the 2007 Agreement.
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This is where the matter stood until City filed its complaint in the Fresno County

Superior Court.

1. ANALYSIS
City has brought suit to address what it calls a breach of the 2007 Agreement, seeking

specific performance, declaratory and injunctive relief and an accounting. As correctly noted by
District, there are only two principal controverted issues in this casé: (1) the meaning and effect
of the 2007 Agreement; and (2) whether the agreement was breached by District. All other
issues are dependent upon, or are part of, the determination of these questions. See District’s
Response to Requests for Statement of Decision; Objections to Submission of Proposed Revised
Statement of Decision, filed September 21, 2011, pgs. 2:28 — 3:4.

District argued at trial that City had not shown definitively that District breached the
contract and, therefore, was not entitled to specific performance of the contract. Moreover,
District argued that, by failing to offer District the opportunity to cure its alleged defect, City has

waived its right to sue for any damages under the contract.

A. The Audit Of District Records Was Properly Authorized
On or about March 18, 2011, the Court denied District’s argument that someone other

than the people involved in the decision to request an audit was required. Specifically, the
decision to request the audit was not required to be undertaken by the Mayor or pursuant to a
resolution of the City Council. Although a contract may require City Council approval,
execution, performance and demand for performance of the contract in this instance did not.
The evidence established that the 2007 Agreement was approved by the Fresno City
Council. The decision to conduct an audit of District’s records was made and/or approved bya
number of individuals in several departments of City, including the Controller of the F inance
Department, the Director of the Department of Public Utilities, as well as the City Manager.

In sum, the Court finds that these individuals had the authority to request an audit under
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the 2007 Agreement.
B. The City Had A Proper Basis To Conduct Audit Of District Records

On or about March 18, 2011, the Court provided its ruling as to its interpretation of

Section 19 of the Agreement, which states, in part, as follows:

District agrees to make available to City a copy of all independent audits
and to allow City to conduct audits of the fiscal records of District pertaining to

this Agreement as City may determine necessary. [Emphasis Added].

The Court interprets this provision to mean that City is required to make the decision to
audit in “good faith.” In making this determination, the Court relies, by analogy, on the
reasoning in Locke v. Warner Bros., Inc. (1977) 57 Cal.App.4™ 354, 363. The Locke decision

described the thought process of the Court as follows:

Where a contract confers on one party a discretionary power affecting the
rights of the other, a duty is imposed to exercise that discretion in good faith and

in accordance with fair dealing. (/d.)
After the Court’s ruling as to the aforementioned provision in Paragraph 19, the parties
stipulated that the City of Fresno satisfied the “good faith” standards enunciated by the Court in

seeking the audit. The Court accepted this stipulation and no further evidence was required to

establish this fact.

C. City Satisfied Its Obligations Under Paragraph 15 Of The 2007 Agreement

At trial, District claimed that City failed to provide notice of “default” under Paragraph
15 of the Agreement. The evidence and law established that City complied with this provision;
District waived it; and/or compliance was unnecessary as it would have been a futile act.

The term “default” is broad and means “the omission or failure to perform a legal or
contractual duty.” English v. IKON Business Solutions, Inc. (2001) 94 Cal. App.4™ 130, 143.
Serving a notice or demand does not compel District to take any action, but affords District an
opportunity to consider the matter before City resorts to litigation. See Schifando v. City of Los

Angeles (2003) 31 Cal.4™ 1074, 1083.
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As quoted extensively above, commencing on or about December 11, 2007, City
repeatedly notified District of its breach of the 2007 Agreement, and afforded it an opportunity to
cure. (See e.g., Trial Exhs. 4, 8, 46, 48, 49, 51 and 52). In fact, District’s own documents
evidence that it had notice as District’s counsel wrote on December 24, 2007: “Section A of your
letter essentially accuses Pinedale of failing to comply with the Agreement. . . . (Exh. 41) On
April 2, 2008, over sixty days before the lawsuit was filed, the District’s counsel indicates:

Making the same groundless assertions, over and over again, will not

make them true. Just file your suit and we will proceed to have I dismissed and

the City of Fresno and you personally sanctioned. (Exh. 50).

District asserted that City had waived its right to pursue any sort of remedy against it
because City failed to give it the opportunity to cure its default under the 2007 Agreement.
Looking at the record as a whole, however, the Court finds that, even though City did not
reference the defect provisions specifically, City did give District ample opportunity to cure the
defects in performance. See Civil Code Section 3528 [“The law respects form less than
substance™]. Specifically, City gave District several opportunities to allow City to conduct an

audit of District’s fiscal records pertaining to the 2007 Agreement. Therefore, the Court finds
that City satisfied its obligations under Paragraph 15 of the 2007 Agreement.

D. City Established Its Claim For Specific Performance

City essentially seeks to have the Court order specific performance of the 2007
Agreement. In order to obtain specific performance of a contract, a plaintiff must show: (1) the
contract’s terms are sufficiently definite; (2) consideration for the contract is adequate; (3) there
is substantial similarity of the requested performance to the contractual terms; (4) there is
mutuality of remedies; and, (5) plaintiff’s legal remedy is inadequate. See Blackburn v.
Charnley (2004) 117 Cal. App. 4* 758, 765.

As recently stated by the California Supreme Court in Patel v. Liebermensch (2008) 45

Cal.4™ 344, 349:
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Settled principles of contract law govern this case. The equitable remedy
of specific performance cannot be granted if the terms of a contract are not certain
enough for the court to know what to enforce. [Citation Omitted]). However,
“[t]he law does not favor but leans against the destruction of contracts because of
uncertainty; and it will, if feasible, so construe agreements as to carry into effect
the reasonable intentions of the parties if [they] can be ascertained . . .”.

[Citations Omitted].

The terms of a contract are reasonably certain, and are subject to specific performance, if
they provide a basis for determining the existence of a breach and for fashioning a remedy.
Weddington Productions, Inc. v. Flick (1998) 60 Ca.App.4™ 793, 811. The Court finds that the
terms of the 2007 Agreement are sufficiently certain to allow for specific performance.

District argues that there is an additional element, namely, that there must be a breach of
the contract. See Mansouri v. Superior Court (2010) 181 Cal. App. 4" 63 3, 642. Indeed,
Mansouri specifically states that “where no time is specified for performance, there is no breach
of a contractual promise to perform an act in the future by a party who has the ability to perform
where there has been no demand for performance and refusal to perform.” Jd

Here, City’s allegation is that City demand.ed performance (namely, an audit of District’s
relevant financial documents) and that District refused to perform. As stated above, District
contends that it made the documents available, and that City did not avail itself of the documents.
Because there can be no remedy without a breach, the cause of action for specific performance
turns on the Court’s determination of whether or not there was a breach.

Having considered all the documents, declarations and deposition transcripts in evidence,
the Court finds that there was a breach by District of the 2007 Agreement. Under the terms of the
2007 Agreement, City is entitled “to conduct audits of the fiscal records of District pertaining to
[the 2007 Agreement] as City may determine necessary.” The parties dispute the exact scope of
the audit called for by the 2007 Agreement. District argues that the word “audit” as' used in the
contract should be interpreted as being analogous to section 2030.230 of the Code of Civil

Procedure, which allows a party, rather than making a “compilation, abstract, audit, or summary
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of or from the documents” where required to respond to an interrogatory, may instead make the
documents available to the requesting party for its own opportunity to “examine, audit or
inspect.” The Court rejects the application of section 2030.230 to the interpretation of the
“audit” provision of the 2007 Agreement in this action. The contract does not reference the
Code of Civil Procedure, and there is nothing in the 2007 Agreement that would work to limit
the scope of the right to audit as District argues.

Webster’s Ninth New Collegiate Dictionary (1984) defines the terms as follows: “Audit”
is “a formal examination of an organization’s or individual’s accounts or financial situation . ..a
methodical examination and review.” Black’s Law Dictionary defines “audit” as a “formal
examination of an individual’s or organization’s accounting records, financial situation, or
compliance with some other set of standards.” (Black’s Law Dictionary, 10" Ed. 2009); see also
Robert F. Kennedy Medical Ctr. v. Belshe (1996) 13 Cal. 4th 748, 761-762 (“Indeed, although
‘audit’ is not defined for purposes of the statute in question . . . standard definitions thereof
include a ‘final statement of account’ (Webster's New Internat. Dict. (3ded. 1961) p. 143) and a
‘rendering and settling of accounts’ (/bid.).” (internal citation omitted) (Mosk, J., dissenting)).

The California Supreme Court had cause to consider the scope of audits generally in Bily
v. drthur Young & Co. (1992) 3 Cal.4™ 370. According to the Court in Bily:

In a typical audit, a CPA firm may verify the existence of tangible assets,
observe business activities, and confirm account balances and mathematical
computations. It might also examine sample transactions or records to ascertain
the accuracy of the client company's financial and accounting systems. For
example, auditors often select transactions recorded in the company's books to
determine whether the recorded entries are supported by underlying data
(vouching). Or, approaching the problem from the opposite perspective, an
auditor might choose particular items of data to trace through the client's
accounting and bookkeeping process to determine whether the data have been
properly recorded and accounted for (tracing).” (Jd. at 380 (citation omitted)).

.. . Initially, the CPA firm plans the audit by surveying the client's
business operations and accounting systems and making preliminary decisions as

to the scope of the audit and what methods and procedures will be used. The firm
then evaluates the internal financial control systems of the client and performs
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compliance tests to determine whether they are functioning properly. Transactions
and data are sampled, vouched for, and traced. Throughout the audit process,
results are examined and procedures are reevaluated and modified to reflect
discoveries made by the auditors. For example, if the auditor discovers
weaknesses in the internal control system of the client, the auditor must plan
additional audit procedures which will satisfy himself that the internal control
weaknesses have not caused any material misrepresentations in the financial
statements. /d. (internal citations and quotations omitted).

Moreover, the 2007 Agreement emanated from previous litigation brought by City. The

contractual provision ensures access to all documents and information that enable City to ensure

compliance with the 2007 Agreement, including:

1. District “shall . . . take such action as required to carry out the terms and spirit
of the Agreement”(8);

2. District “shall . . . make full disclosure . . . of all available information
necessary to determine if there is compliance with the provisions of this

Agreement” (Y8);

3. “District shall maintain all records pertaining to their sewage collection
system and obligations under this Agreement . . . . Such records shall be
made available to City or its authorized representatives . . . . « q19);

4. “All books, documents, papers and records of District pertaining thereto shall
be available to City for the purpose of making audits, examinations, excerpts

and transcriptions . . . .” (19); and

5. District allows City to conduct audits of the fiscal records pertaining to the
Agreement (19).

The provisions of the 2007 Agreement, and the circumstances under which the
Agreement was drafted, amply support the City’s opposition that it should be allowed access to
District’s fiscal records and information pertaining to the Agreement and compliance thereof.
City is entitled to audit, examine, make excerpts and transcribe District records relating to the
2007 Agreement.

The evidence further establishes that: (1) the 2007 Agreement provides City with the
ability to audit and examine District records and internal controls to confirm accuracy of

information being provided to City and compliance with the Agreement; (2) City properly
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exercised its rights to conduct an audit of the records of District in accordance with the
Agreement [e.g., Trial Exhs. 4-7]; (3) City’s request was properly tailored to the 2007
Agreement and to ensure that the underlying data collection and information was reliable [e.g.,
Trial Exhs. 4, 6, 8, 48]; and (4) District breached the agreement by failing to comply with City’s

requests, by failing to cooperate, and by not timely providing the requested documents and

information to City.

The correspondence between City and District from December 2007 through May 2008
demonstrate the dispute between the parties over the scope of the “audit” allowed by the 2007
Agreement. District has maintained that the scope of the audit should be limited to District
merely providing documents to City, while City has maintained that the mere providing of
documents is not a reasonable interpretation of the “audit” provision of paragraph 19 of the 2007
Agreement. Although there may have been a good faith disagreement between the parties as the
scope of the audit as provided in the 2007 Agreement, for the reasons set forth above, the Court
agrees with City and finds that the interpretation of the audit provision maintained by District is
not reasonable. The plain language of the audit provision calls for considerably more than that
which was ever offered by District.

Further, the Court finds that District breached the 2007 Agreement. It is clear that
District at all times had the ability to provide records to City for inspection and to “allow City to
conduct audits of the fiscal records of District pertaining to this Agreement.” The Court finds
that District repeatedly denied City the ability to perform the audit as defined in paragraph 19 of
the 2007 Agreement. From December 2007 through May 2008, District repeatedly represented
to City that it would comply with the audit provision of the 2007 Agreement, but then would
unreasonably restrict the scope of the audit to the mere offer to provide District with documents,
Further, District denied City the opportunity to conduct the audit by mischaracterizing City’s

requests as being “demands for a generalized audit of the District’s finances,” (Exh. 47), or
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accusing City of being interested in “conducting an unrestrained ‘audit’, of virtually every aspect
of the District’s operations.” (Exh. 53). In fact, City’s demands were phrased in the precise
language of the applicable provisions of the 2007 Agreement itself,

Having weighed all the evidence and considered the inferences to be drawn, the Court
finds that: (1) despite repeateci requests from December 2007 through May 2008, District never
provided documents, and failed to provide access for City to review the documents; (2) after
indicating that it would provide access to review some documents (although District introduced
no evidence as to which documents, if any, were set aside and/or how the documents were
complied), District then refused to grant access to City’s auditor; (3) prior to the filing of the
lawsuit, District did not allow Mr. Hinojosa or City personnel access to the facility to review
documents and/or to provided them any documents; (4) District did not introduce any evidence
from District personnel that they made any attempt to compile documents prior to the lawsuit
and, in fact, Pam Einsel, District’s Person Most Knowledgeable', indicated she was not even
aware that City was coming to review records prior to Mr. Hinojosa’s arrival:

Q. You indicated you believe that when the independent auditor showed up at the
District, that was your first notice of somebody requesting an audit of District’s

documents?

Yes.

And to your recollection, you didn’t have any advance notice that any
independent auditor was coming to your office?

A. Not that I remember

* * *

Q. Did you have any understanding that the District agreed to make documents

! Under section 2025.230 of the Code of Civil Procedure, the entity must produce the person with the most
knowledge, and must further provide him/her with all the knowledge that is reasonably available to the entity on the
issue. See Maldonado v. Superior Court (2002) 94 Cal.App.4™ 1390, 1395-6 [under section 2025.230 of the Code
of Civil Procedure, “if the particular officer or employee designated lacks personal knowledge of all the information
sought, he or she is supposed to find out from those who do!”].
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available to [Mr. Hinojosa] during regular business hours?

A. No.

Q. Did anybody in the District office, to your knowledge, express that to you?

A. No.

(Dep. of Einsel, pp. 66:7-15; 67:7-16); (5) certain District records were not provided to City until
August 2008, after the litigation commenced; and (6) Ms. Einsel identified additional documents
at her deposition that had not been previously provided to City.

Based upon both the dictionary definition and the case law, “audit” means substantially
more than what District has asserted in its papers. Because District did not cooperate in allowing
City’s representatives access to its internal financial controls, the Court finds that District
breached the 2007 Agreement.

The Court finds that there is no adequate remedy at law, because there is no monetary
compensation for a failure to allow an audit — the audit is the means to determine if other aspects
of the 2007 Agreement are being followed. The Court also finds that there is a mutuality of
remedy. In short, the Court finds that City has demonstrated that each of the elements required

for specific performance of the 2007 Agreement has been met.

E. Claim for Declaratory Relief

Pursuant to section 1060 of the Code of Civil Procedure, “[i]t is elementary that questions
relating to the formation of a contract, its validity, its construction and effect, excuse for
nonperformance, and termination are proper subjects for declaratory relief.” Foster v. Masters
Pontiac Co. (1958) 158 Cal.App.2d 481, 486. The purpose of declaratory relief is to eliminate
uncertainties and controversies in certain relationships and to attempt to quiet or stabilize those
controversies and to guide future conduct. City of Tiburon v. Northwestern Pacific Railroad

Company (1970) 4 Cal. App3d 160, 173,

A declaratory judgment is a cumulative remedy and does not preclude additional relief
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based on the same facts. Syngenta Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4" 1135,

1167. Section 1062 of the Code of Civil Procedure provides as follows:

The remedies provided by this chapter are cumulative, and shall not be
construed as restricting any remedy, provisional or otherwise, provided by law for
the benefit of any party to such action, and no judgment under this chapter shall
preclude any party from obtaining additional relief based upon the same facts.
The Court grants the City’s request for declaratory relief to the extent that City has the
right to seek an audit of the internal controls and financial operation of District limited to

District’s operations under the 2007 Agreement. On an ongoing basis, the 2007 Agreement

should be construed in accordance with this Decision.

F. Claim for In junctive Relief

A permanent injunction is a determination on the merits that a plaintiff has prevailed on a
cause of action against a defendant and that equitable relief is appropriate. Art Movers, Inc. v. Ni
West, Inc. (1992) 3 Cal.App.4™ 640, 646. Like any judgment, a permanent injunction,
notwithstanding its discretionary component, must be sufficiently supported by the evidentiary
record. Richards v. Dower (1883) 64 Cal. 62, 64.

Irreparable harm supporting an injunction may be established where there is the fact of an|
injury, such as that arising from a breach of contract, but where there is an inability to ascertain
the amount of damage. In other words, to say that the harm is irreparable is simply another way
of saying that pecuniary compensation would not afford adequate relief or that it would be
extremely difficult to ascertain the amount that would afford adequate relief. Syngenta Crop
Protection, Inc. v. Helliker (2006) 138 Cal.App.4™ 1135, 1167; DVD Copy Control Assoc., Inc.
v. Kaleidescape, Inc. (2009) 176 Cal. App.4™ 697, 721.

Section 3422 of the Civil Code, which is the statutory basis for a permanent injunction to

prevent a breach of an obligation, does not even mention “irreparable harm.” As pertinent here,

Section 3422 provides as follows:
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[A] final injunction may be granted to prevent the breach of obligation
existing in favor of the applicant:

1. Where pecuniary compensation would not afford adequate relief; . . .

[or]

3. Where the restraint is necessary to prevent a multiplicity of judicial
proceedings. . . .

As noted above, the Court finds that District breached the 2007 Agreement and that
pecuniary compensation to City is inadequate. The court further finds that the issuance .of a
permanent injunction to require District to comply with the 2007 Agreement is appropriate.
However, to the extent that this claim seeks any relief beyond the relief granted by the Court in

the specific performance claim, the claim is denied.

G. Claim for Accounting

An action for accounting lies in equity when the suit is for recovery of an amount that is
unascertained and that cannot be determined without an accounting. St. James Church v,
Superior Court (1955) 186 Cal.App.4™ 352, 259. An accounting may arise out of a contract.
Molecular Analytical Systems v. Ciphergen Biosystems, Inc. (2010) 186 Cal.App.4™ 696, 713.

For an equitable accounting, City must establish: (1) a relationship between the parties or
other circumstances that require an accounting in equity (or, in other words, circumstances
showing that legal remedies are inadequate); and (2) that an unknown balance is due that cannot
be ascertained without an accounting. Tesell v. McLaughlin (2009) 173 Cal.App.4™ 156, 179.
Moreover, an accounting is available when there is a dispute as to the accuracy of the
defendant’s books or where the amount sought is “unliquidated and unascertained ” Elyv. Gray
(1990) 224 Cal.App.3d 1257, 1262: Civic Western Corp. v. Zila Industries, Inc. (1977) 66
Cal.App.3d 1, 14.

The duty of District to account to City is defined by the 2007 Agreement. Therefore,

City’s accounting claim essentially folds into its claim for specific performance, and the Court

STATEMENT OF DECISION
221




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

finds for City on the same grounds and for the same reasons as those describe in the Court’s
analysis of the specific performance claim. Again, to the extent that this claim seeks any relief
beyond the relief granted by the Court in the specific performance claim, the claim is denied.
Defenses
As discussed previously, the Court considered the various defenses raised by the District
to justify its non-compliance, and finds that none of them are established. (See Section III, A-D).

IV. CONCLUSION
The Court finds in favor of City on the claims asserted at trial. The Court grants City’s

request for specific performance of the 2007 Agreement, and grants City’s request for injunctive
relief and for an accounting to the extent that such remedies are congruent with an audit of
District’s internal financial controls and operations involved in fulfilling its obligations under the

2007 Agreement. The Court reserves jurisdiction to enforce the Judgment entered pursuant to

this Decision.

Dated: October 4, 2011 — " Q_.%
GE OF THE SUPERIOR COU
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This is the companion case to City of Fresno v. Pinedale County Water Dist.
(Sept. 17,2013, F064112) [nonpub. opn.]), in which we affirmed the judgment entered in
favor of defendant and respondent City of Fresno (City) following a court trial on the
City’s claims for specific performance based on breach of contract, declaratory relief, and
accounting. Here, the Pinedale County Water District (District) appeals from post-
judgment orders awarding costs and attorney fees to the City. We affirm.

BACKGROUND

The District and City are parties to an Agreement that requires (1) the City
receive, transport, treat and dispose of the District’s sewage, (2) the District bill and
collect sewer charges from its customers at rates set forth by City ordinances and
regulations, and (3) the District remit payment to the City as specified in the agreement.
Section 18 of the Agreement includes an attorney fees provision which states that “[i]f
either party is required to commence any proceeding or legal action to enforce or
interpret any term, covenant or condition of this Agreement, the prevailing party in such
proceeding or action shall be entitled to recover from the other party its reasonable
attorney’s fees and legal expenses.”

Beginning in December 2007, the City informed the District it wanted to conduct
an audit of the District’s fiscal records pursuant to a contractual provision that states, in
part, that the District shall “allow City to conduct audits of the fiscal records of District
pertaining to this Agreement as City may determine necessary.” The District refused to
submit to an audit, contending the entirety of the contractual provision only required it to
produce certain documents to the City, which the City could then examine. After an
exchange of letters between the attorneys for both entities over a six month period, the
City filed suit against the District, asserting claims for breach of contract, declaratory
relief, and accounting, seeking both specific performance and an injunction.

A bench trial was held based solely on documentary evidence, declarations and

deposition testimony. In a statement of decision, the trial court found in the City’s favor



on all of its claims. The trial court issued a judgment which ordered that the City be
allowed to conduct an investigation and audit of the District’s internal financial controls
and operations in order to determine whether the District was fulfilling its obligations
under the Agreement. The judgment also provided: “The City of Fresno may recover its
costs, including attorney’s fees, as permitted by statute and/or contract as determined
pursuant to a timely filed Memorandum of Costs.”

The Motion to Tax Costs

On October 17, 2011, the City filed its Memorandum of Costs, in which it sought
$2,298.53 in total costs. On November 3, 2011, the District filed a motion to strike the
memorandum of costs and tax the City’s costs. In asking the trial court to strike the cost
memorandum, the District noted that when something other than monetary relief is
recovered, the court is required to determine the “prevailing party” and the award of costs
is discretionary, citing Code of Civil Procedure section 1032, subdivision (a)(4).! The
Diétrict contended that since the City was not entitled to recover costs as a matter of
right, it could only recover costs by filing a motion for an award of costs, where the trial
court could exercise its discretion to determine the prevailing party and availability of
costs, and its failure to timely file such a motion was fatal to its claim for costs. In its
opposition, the City argued that the trial court had already ruled in its judgment that the
City was the prevailing party and was entitled to recover its costs pursuant to the filing of
a memorandum of costs.

The District’s motion was heard on December 8, 2011. The trial court began with
its tentative ruling. It explained that it was operating under section 1032 with respect to
the identification of the prevailing party, and this case came within section 1032,
subdivision (a)(4), which gives the trial court discretion to allow costs and, if allowed, to

apportion costs between the parties pursuant to the rules adopted under section 1034.

1 All undesignated statutory references are to the Code of Civil Procedure.



The court stated that, “in this case, [it] does determine that the City of Fresno is the
prevailing party, and will exercise its discretion to allow costs.” The court then explained
that it was inclined to tax $875 of the costs, leaving a net cost award to the City of
$1,423.53.

The District’s attorney argued that, as set forth in the District’s motion, it believed
costs should be awarded by motion due to the nature of the case, “move[d] that the
determination of prevailing party should be made after argument,” and submitted on the
pleadings. The City’s attorney argued about the costs the court proposed to tax, asking it
to exercise its discretion to allow some of the costs. The trial court stated it “was going
to ultimately exercise its discretion as it indicated.” The City’s attorney agreed to prepare
an order.

On December 15, 2011, an order was entered which stated that (1) the City was
the prevailing party in this matter, (2) the District’s motion to strike the entire
memorandum of costs was denied, (3) the District’s motion to tax certain cost items was
granted, and (4) $1,423.53 in costs were awarded to the City.

The Attorney Fees Motion

On December 1, 2011, the City filed a motion to fix attorney fees. The City
asserted it was entitled to $83,193 in attorney fees pursuant to the terms of the
Agreement. The City sought to recover attorney fees billed by two City attorneys who
handled the litigation from May 2008, when the complaint was drafted, to February 2010,
when outside counsel Betts & Rubin became attorney of record for the City. One City
attorney, Deputy City Attorney Shannon Chaffin, billed 160 hours at rates ranging from
$117 to $123 per hour, while the other City attorney, Senior Deputy City Attorney Greg
Myers, billed 42 hours at $123 per hour. The billings totaled $23,877.90. Detailed
billing summaries from the City Attorney’s Office were attached to Chaffin’s declaration.

The City also sought to recover fees billed by Betts & Rubin, who became counsel

of record for the City in February 2010 and were involved in written discovery, taking



and defending depositions, multiple discovery motions, and trial and post-trial matters.
Joseph D. Rubin, whose billing rate was $215 per hour, expended approximately 322.4
hours handling the matter, which resulted in the City incurring legal fees of $69,316. In a
declaration, Rubin explained that these fees do not represent all the fees that were billed
to the City, as fees incurred for the services of James B. Betts and paralegal Tim Morris
were not being sought. Moreover, the hourly rate billed was on the lower end of the
spectrum of the rates Rubin charges. Rubin was familiar with the hourly rates charged by
litigation attorneys in Fresno and believed $215 per hour was on the lower side of the
customary range of fees charged for contractual litigation by civil litigation attorneys
with similar training and experience in the geographic area. In Rubin’s opinion, the legal
services and time spent were reasonably necessary and required to enforce the
Agreement, but in an effort to avoid any argument as to the duplication of efforts or
specific time entries, the City reduced its fee request from its billings of $93,193 to
$83,193. Detailed billing summaries from Betts & Rubin were attached to Rubin’s
declaration.

The City argued it was entitled to recover attorney fees since the trial court had
determined in the judgment that it was the prevailing party on the Agreement. The City
asserted the fees incurred were reasonable because (1) to enforce and interpret the
Agreement, and to defeat the District’s repeated attack relating to it, the City was forced
to engage in significant law and motion practice and required to brief and analyze a
myriad of procedural and substantive issues; (2) the number of hours expended was
reasonable, given that the City’s attorneys were required to expend over 500 hours in
bringing this action due to the District’s tactics; and (3) the billing rates were reasonable.

The District filed written opposition to the motion in which it argued that (1) the
City did not make a motion for a determination that it was the prevailing party or ask the
court to determine who is the prevailing party, as required by Civil Code section 1717,

and instead improperly sought fees as an allowable cost under section 1033.5; and (2) the



City did not present any evidence that the fees claimed were incurred to enforce the
Agreement or that the City was billed or obligated to pay such fees. The District also
filed written objections to the City’s evidence. The City filed a reply brief, in which it
responded to the District’s arguments.

At the January 6, 2012 hearing on the motion, the trial court began by addressing
the issue of whether it had determined that the City was the prevailing party, stating it
believed the City was the prevailing party. The court explained that it had indicated in
the statement of decision that the City “may” be awarded attorney fees and costs upon
application, and while the use of the word “may” was perhaps “inartful,” even if not
explicitly stated in the statement of decision or judgment, “it certainly was a fact from the
judgment that the [City] was the prevailing party[,]” which fact the court made explicit in
its order on costs. The court understood there was a different analysis between costs and
attorney fees, but with respect to the motion before it under Civil Code section 1717, it
believed the City was entitled to attorney fees under the contractual provision.

The trial court stated it used the lodestar method of determining reasonable fees,
and was inclined to find: (1) Rubin’s hours prior to the filing of the motion were 322.4
and his hourly rate of $215 was reasonable, for a total of $69,316; (2) Chaffin’s hours
were 160 at an hourly rate of $117, for a total of $18,720; (3) Myers’ hours were 42, at an
hourly rate of $123, for a total of $5,166; (4) the City’s fees totaled $93,202; (5) the City
requested the fees be reduced to $83,193; (6) Rubin spent 9.5 hours at $215 per hour, for
a total of $2,042.50, in preparing this motion; and (7) the court was inclined to grant
attorney fees of $85,235. The court ruled on the District’s evidentiary objections,
sustaining some and overruling others. The court further explained that it did not find it
necessary to consider what other courts had done elsewhere and that it could use its own
judgment from having heard many cases of this type about what are reasonable hours and
rates. There was no question in the court’s mind that the rates for all of the attorneys

“were extraordinarily modest.”



The District’s attorney responded that the trial court did not have any evidence
before it on which to base an attorney fee award under Civil Code section 1717, as there
was no evidence of the fees the City actually incurred, namely what it paid or became
liable to pay. The trial court, however, stated it was appropriate to use the reasonable
value of the attorney’s services, based upon prevailing market rates for attorneys of
comparable experience, and the rates being claimed in this case were extremely modest
compared to what the court would view as the prevailing market rate for attorneys of
comparable experience. The court did not believe the bills themselves were necessary
and from the evidence presented, it had been established what had been incurred and
paid.

A written order subsequently was entered which stated, as pertinent here: (1) the
City was the prevailing party in this matter; (2) the claims in the lawsuit fell under the
scope of the attorney fees provision; (3) the rates charged and hours expended by Rubin
and the City Attorney’s office were reasonable; (4) the City’s motion to fix attorney fees
was granted; and (5) the City “shall recover” from the District its legal fees in the amount
of $85,235, as part of the judgment. An amended judgment was entered which provided
that the City recover from the District its fees and costs in the amount of $86,658.53.

DISCUSSION

L The Memorandum of Costs

The District contends the trial court erred in awarding costs to the City because the
City did not bring a motion for a discretionary determination of prevailing party status
and the right to costs.

The parties agree that the determination of who was the prevailing party in this
case 1s governed by the second sentence of section 1032, subdivision (a)(4), which
provides: “When any party recovers other than monetary relief . . . the ‘prevailing party’
shall be as determined by the court, and under those circumstances, the court, in its

discretion, may allow costs or not and, if allowed may apportion costs between the parties



on the same or adverse sides pursuant to the rules adopted under Section 1034.” This
provision requires the trial court to determine which party is prevailing and then exercise
its discretion in awarding costs; it does not require the trial court to award costs to the
prevailing party “as a matter of right[,]” as stated in section 1032, subdivision (b).2
(Texas Commerce Bank v. Garamendi (1994) 28 Cal.App.4th 1234, 1248-1249.)

The District asserts the trial court abused its discretion in awarding costs to the
City because it treated the City’s memorandum of costs as an application for a cost award
by the prevailing party, as set forth in California Rules of Court, rule 3.1700,3 “based on
the false assertion that the judgment determined [the City] was the prevailing party.”
Although the District claims this assertion was “false,” the trial court reasonably could
conclude that the judgment it signed in fact determined the City to be the prevailing
party, as the judgment states that the City “may recover its costs . . . as determined by a
timely filed Memorandum of Costs.” Since the trial court had determined the City to be
the prevailing party, the City properly sought to recover its costs by serving and filing a
memorandum of costs pursuant to rule 3.1700, which provides, in pertinent part, that “[a]
prevailing party who claims costs must serve and file a memorandum of costs within 15
days after the date of mailing of the notice of entry of judgment . . .”.

The District next asserts the trial court treated the City as if it were the prevailing
party and entitled to costs as a matter of right, and therefore applied an improper legal
standard in determining whether to award costs, as it never made a determination of
prevailing party status. The District argues application of an improper legal standard

amounts to an abuse of discretion, citing Costco Wholesale Corp. v. Superior Court

2 Section 1032, subdivision (b) provides: “Except as otherwise expressly provided
by statute, a prevailing party is entitled as a matter of right to recover costs in any action
or proceeding.”

3 Subsequent references to Rules are to the California Rules of Court.



(2009) 47 Cal.4th 725, 733; and Dyer v. Department of Motor Vehicles (2008) 163
Cal.App.4th 161, 174. Contrary to the District’s characterization of the record, the
reporter’s transcript of the hearing on the motion to tax costs shows that the trial court
recognized it had discretion to determine who was the prevailing party and how costs
should be apportioned. The record further reveals the trial court used its discretion to
determine the City was the prevailing party and to award the City a portion of the costs it
was claiming. There is no abuse of discretion.

Moreover, even if the City were required to file a separate motion to have itself
declared the prevailing party, the District has not shown it was prejudiced by the City’s
failure to proceed in this manner. The District makes no argument that the trial court
would have reached a different decision on the issue of the prevailing party had such a
motion been filed. An exercise of discretion will not be disturbed on appeal unless it is
shown that a clear abuse of discretion resulted in a miscarriage of justice. (Blank v.
Kirwan (1985) 39 Cal.3d 311, 331; Denham v. Superior Court (1970) 2 Cal.3d 557, 566.)
Moreover, a judgment will not be reversed on the basis of such an error unless prejudice
is affirmatively demonstrated. (§ 475; Cal. Const., art. VI, § 13.) Prejudice is not
presumed and the burden is on the appellant to show its existence. (Winfred D. v.
Michelin North America, Inc. (2008) 165 Cal.App.4th 1011, 1038.) Having failed to
show prejudice, the District’s claim of error in apportioning costs to it fails.

IL Attorney Fees Motion

The standard of review of an award of attorney fees after trial is abuse of
discretion. (Connerly v. State Personnel Bd. (2006) 37 Cal.4th 1169, 1175.) The trial
judge is considered the best assessor of the value of professional services in his or her
court. (Graciano v. Robinson Ford Sales, Inc. (2006) 144 Cal. App.4th 140, 148.) Asa
result, the decision will not be disturbed unless it is shown that it is clearly wrong or is

inconsistent with applicable legal principles. (Ibid.)



A. The City Attorney Fees

The District first contends the City is not entitled to recover the fees incurred for
the services of the City Attorney’s Office. Likening the Deputy City Attorneys who
worked on this litigation, Chaffin and Myers, to pro se attorney litigants who may not
recover attorney fees under Civil Code section 1717, the District asserts the City cannot
recover the fees for their City attorneys’ work because (1) there is no evidence the City
incurred any fee in paying for their work, as the attorneys are City employees, and
(2) Chaffin and Myers were representing their own interests as City attorneys when they
represented the City in this litigation, namely “the interest in advancing their perverse
interpretation of the agreement and validating the correctness of their determination and
demand that [the District] could be subjected to an audit.”

In Trope v. Katz (1995) 11 Cal.4th 274 (Trope), our Supreme Court considered the
limited question of “whether an attorney who chooses to litigate in propria persona rather
than retain an attorney to represent him [or her] in an action to enforce a contract
containing an attorney fee provision can recover attorney fees under Civil Code section
1717[,]” and answered that question in the negative. (PLCM Group, Inc. v. Drexler
(2000) 22 Cal.4th 1084, 1092 (PLCM).) The Court in PLCM pointed out “that, by
definition, the term ‘attorney fees” implies the existence of an attorney-client relationship,
l.e., a party receiving professional services from a lawyer.” (Ibid., citing Trope, supra, 11
Cal.4th at p. 280.)

As summarized in Ramona Unified School Dist. v. Tsiknas (2005)

135 Cal. App.4th 510, 524: “Where an attorney-client relationship exists, the courts
uniformly allow for the recovery of attorney fees under Civil Code section 1717.
(PLCM, supra, 22 Cal.4th at p. 1093 [party represented by in-house lawyers]; Mix v.
Tumanjan Development Corp. (2002) 102 Cal.App.4th 1318, 1321 [successful pro per
litigant can recover attorney fees under Civil Code section 1717 for legal services of

assisting counsel even though they did not appear as attorneys of record]; Gilbert v.
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Master Washer & Stamping Co. (2001) 87 Cal.App.4th 212, 220 [attorney represented by
other members of his or her own law firm entitled to recover contractual attorney fees].)”
(See also Musaelian v. Adams (2009) 45 Cal.4th 512, 520 [explaining that in cases in
which the California Supreme Court held that attorney fees could be recovered by the
Labor Commissioner who represented a party without charge, in-house counsel, and a
party represented by an attorney under a contingency fee arrangement, «. . . attorney fees
were ‘incurred’ in the sense that there was an attorney-client relationship, the attorney
performed services on behalf of the client, and the attorney’s right to fees grew out of the
attorney-client relationship.”].) As our Supreme Court has explained, in cases where an
attorney-client relationship exists, such as where a litigant is represented by in-house
counsel, the in-house counsel, unlike a pro se litigant, does not represent his or her “own
personal interests and [is] not seeking remuneration simply for lost opportunity costs that
could not be recouped by a nonlawyer.” (PLCM, supra, 22 Cal.4th at p. 1093.)

Here, an attorney-client relationship existed between the City Attorney’s Office
and the City. As explained in the declaration of Assistant City Attorney Francine Kanne,
Myers “was involved in the representation of the City” prior to outside counsel taking
over the litigation. Chaffin states in his declaration that he has been “the attorney of
record to the City” regarding District matters, he had litigated a variety of claims on
behalf of the City and was handling the litigation in this case until outside counsel took
over the litigation. Moreover, Fresno City Charter Section 803 provides that City
Attorney’s powers include: “(a) Represent and advise the Council and all city officers in
all matters of law pertaining to their offices; (b) Represent and appear for the city in any
or all actions or proceedings in which the city is concerned or is a party. . ..” There is no
question that, in litigating this case, the attorneys in the City Attorney’s Office were
performing services on the City’s behalf, not their own, and the fees incurred grew out of
that relationship. (See, e.g., Gutierrez v. G & M 0il Co., Inc. (2010) 184 Cal.App.4th

551, 559 [In-house counsel has attorney-client relationship with employer.].)
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B. Fees for Outside Counsel

The District next contends the trial court erred in awarding fees for the work of
outside counsel Betts & Rubin because (1) no evidence was presented concerning the
market value of outside counsel’s services, (2) no bills were presented with Rubin’s
declaration, and (3) there is no evidence the City incurred fees for the hours reflected in
the billing summary or that the City actually paid those fees. The District asserts that to
recover attorney fees, the City was required to disclose “what the precise arrangements
are with respect to the hourly rate and what was actually charged and paid for or which
Fresno became liable to pay.” The District also contends the fees awarded were not
reasonable because the billing summary attached to Rubin’s declaration shows the “vast
majority of time is spent on duplicative efforts to conduct discovery and prepare the
matter for trial and to try the case on the basis of what amounts to a procedure similar to
the unfiled summary adjudication motion prepared by the City attorneys.”

An appellate court will reverse an award of attorney fees as excessive only where
there has been a manifest abuse of discretion. (EnPalm, LCC v. Teitler Family Trust
(2008) 162 Cal.App.4th 770, 774 (EnPalm).) Reasonable attorney fees authorized by
contract shall be awarded to the prevailing party as “fixed by the court,” giving the trial
court broad discretion to determine the amount considered reasonable, governed by
equitable principles. (/bid.) The pleadings, depositions, and other evidence of actual
work performed by the City’s counsel are before the court, and upon this evidence, the
court alone has the discretion to set the fee award. (Melnyk v. Robledo (1976) 64
Cal.App.3d 618, 624.)

The first step in determining the amount of fees is using the lodestar figure, a
calculation based on the number of hours reasonably expended by the attorney multiplied
by the attorney’s hourly rate. (EnPalm, supra, 162 Cal.App.4th at p. 774.) After
determining the lodestar figure, the court considers whether the total award calculated

under all of the circumstances of the case is more than a reasonable amount, and if it s,
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the court can reduce the award. (/d. at p. 775.) Some factors considered to assess
reasonableness are the necessity and nature of the litigation, skill required, experience of
counsel, attention given, and the success or failure of the case. (Id. atp. 774.)

In some instances, an award of attorney fees may be made solely on the basis of
the experience and knowledge of the trial judge without the need to consider any
evidence. (Fed-Mart Corp. v. Pell Enterprises, Inc (1980) 111 Cal.App.3d 215, 226.)
Moreover, it is well established detailed billing records are not required to affirm an
attorney fees award. “In California, an attorney need not submit contemporaneous time
records in order to recover attorney fees. . . . Testimony of an attorney as to the number
of hours worked on a particular case is sufficient evidence to support an award of
attorney fees, even in the absence of detailed time records.” (Martino v. Denevi (1986)
182 Cal.App.3d 553, 559; see also Steiny & Co. v. California Electric Supply Co. (2000)
79 Cal.App.4th 285, 293.)

Here, the trial court found both that Rubin’s hourly rate and the time spent on this
litigation were entirely reasonable. Contrary to the District’s assertion, the City was not
required to produce evidence of the “precise arrangements” it had with Betts & Rubin or
that the City actually incurred the fees. The evidence clearly shows that Betts & Rubin
had an attorney-client relationship with the City, as the City retained the firm to represent
it in this litigation. Numerous circumstances exist in which attorney fees are awarded
even though not they are not actually incurred. A prime example is in our Supreme
Court’s decision in PLCM, supra, 22 Cal.4th at pp. 1094-1095, holding that attorney fees
may be recovered under Civil Code section 1717 for the work of in-house counsel. The
Court expressly held the trial court was not required to use a “cost-plus approach,”
namely a calculation of the actual salary, costs and overhead of in-house counsel, and
could instead use market value to determine reasonable attorney fees. (Id. at pp. 1096-
1097.) This conclusion was reached even though Civil Code section 1717 specifically

refers to fees which are “incurred.” (See also Lolley v. Campbell (2002) 28 Cal.4th 367,
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371, 374 [rejecting contention that attorney fees “incurred” under a Labor Code provision
means only fees a litigant actually pays or becomes liable to pay from his own assets;
court could award fees to employee who could not afford counsel and was represented by
Labor Commissioner]; Beverly Hills Properties v. Marcolino (1990) 221 Cal.App.3d
Supp. 7, 12 [affirming an award of reasonable attorney fees under Civ. Code, § 1717 for
pro bono services].)*

While the District complains that the fees awarded are not reasonable, generalized
and unsubstantiated objections to a fee award that do not address specific costs are
inadequate to rebut the presumption that the City’s fees are reasonably and necessarily
incurred. (Hadley v. Krepel (1985) 167 Cal.App.3d 677, 684 (Hadley).) In Hadley, the
defendant who prevailed in an action on a contract appealed from an award of attorney
fees and costs that totaled less than 20 percent of his actual expenses, asserting the award
was unreasonably low. (/d. at p. 680.) In determining how the trial court reached its
decision, the appellate court noted the plaintiff had claimed that certain attorney fees
were unreasonable because they were for duplicative services incurred as a result of his
adversary’s need to hire a new attorney. (/d. at p. 683.) While the appellate court was
unable to determine from the record precisely what portion of the defendant’s total fees

were attributable to work of a repetitive nature, it identified two possible items of work,

4 1In Trope, supra, 11 Cal.4th at p. 280, which the District cites, our Supreme Court
observed that “the usual and ordinary meaning of the words ‘attorney’s fees,” both in
legal and in general usage, is the consideration that a litigant actually pays or becomes
liable to pay in exchange for legal representation.” In PLCM, the Supreme Court
explained that its reference in Trope “was not intended to imply that fees can be
recovered only when, and to the extent that, a litigant incurs fees on a fee-for-service
basis, a question not raised therein.” (PLCM, supra, 22 Cal.4th at p. 1097, fn. 5.) Trope
held that an attorney who represents himself cannot recover attorney fees under Civil
Code section 1717; “otherwise, we would in effect create two separate classes of pro se
litigants — those who are attorneys and those who are not — and grant different rights and
remedies to each.” (Trope, supra, 11 Cal.4th at p. 277.)

14.



but noted they accounted for no more than 25 hours of the total claimed. (Jbid.) The
plaintiff also objected to other items he believed were unreasonable by setting forth a
string of dates and fees corresponding to those contained in the defendant’s cost bill
instead of explaining the basis for their generalized objections, which the appellate court
found to be an inadequate challenge. (Id. at 684.)

Here, while the District complains that the “vast majority” of outside counsel’s
work was duplicative, the trial court did reduce the fees awarded, at the City’s request, to
take into account duplicate work. The District does not demonstrate on appeal that this
was an abuse of discretion. Instead, the District asserts that the billing summary attached
to Rubin’s declaration shows the trial court should have reduced the fees significantly
more, but fails to identify precisely what portion of outside counsel’s fees are attributable
to work of a repetitive nature. The District has not alleged its objections with enough
specificity to rebut the presumption that the City’s fees were reasonably incurred.

In sum, the District has not shown that the trial court abused its discretion in its
award of attorney fees to the City.

DISPOSITION

The trial court’s post-judgment orders are affirmed. Respondent shall recover its

costs on appeal.

Gomes, Acting P.J.
WE CONCUR:

Detjen, J.

Franson, J.
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