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Appellant Pinedale County Water District (District) and respondent City of Fresno
(City) are parties to a contract that requires (1) the City receive, transport, treat and
dispose of the District’s sewage, (2) the District bill and collect sewer charges from its

customers at rates set forth by City ordinances and regulations, and (3) the District remit




payment to the City as specified in the agreement. Beginning in December 2007, the
City informed the District it wanted to conduct an audit of the District’s fiscal records
pursuant to a contractual provision that states, in part, that the District shall “allow City to
conduct audits of the fiscal records of District pertaining to this Agreement as City may
determine necessary.” The District refused to submit to an audit, contending the entirety
of the contractual provision only required it to produce certain documents to the City,
which the City could then examine. After an exchange of letters between the attorneys
for both entities over a six month period, the City filed suit against the District, asserting
claims for breach of contract, declaratory relief, and accounting, seeking both specific
performance and an injunction.

A bench trial was held based solely on documentary evidence, declarations and
deposition testimony. The trial court found in the City’s favor on all of its claims and
issued a judgment in the City’s favor which ordered that the City be allowed to conduct
an investigation and audit of the District’s internal financial controls and operations in
order to determine whether the District was fulfilling its obligations under the contract.

The District appeals, contending (1) the trial court erred in its interpretation of the
contractual provision at issue, (2) the_ undisputed facts show there was no breach of
contract, (3) the City’s lawsuit is barred by its failure to serve a notice of default on the
District and provide it an opportunity to cure, (4) the City did not make a determination
that the audit was necessary, (5) the contract is not sufficiently certain to permit specific
performance, and (6) the trial court erred by awarding declaratory and injunctive relief, as
well as an accounting, based only on its determination that specific performance was
warranted. As we explain, we disagree with the District’s contentions and affirm the

judgment.



FACTUAL AND PROCEDURAL BACKGROUND
The 1976 Contract

The City, which the County of Fresno designated the “Chief Sewering Agent” in
1966, owns and operates treatment works used to transport and treat wastewater and
sewage. Between 1974 and 1977, the City expanded the treatment works by constructing
a West Fresno-Herndon interceptor and enlarging its regional wastewater treatment
facilities (RWTF).

Before 1976, the District treated and disposed of sewage from its service area
through its own primary treatment and disposal facilities. In the 1970s, the California
Regional Water Quality Control Board mandated the District solve treatment problems
the District was experiencing. In 1976, the District and the City entered into a written
contract for the City to transport and treat District sewage after the District determined
disposal of its sewage through the City’s interceptor and RWTF was a more fiscally
sound solution than upgrading its existing treatment facilities. Under the 1976 contract,
the District would continue to charge and invoice its customers at specified rates, and pay
a portion of the charges collected to the City to compensate it for use of the RWTF.

The 1976 contract included the following provision: “For purpose of this
Contract, the District agrees to make available to the City a copy of all independent audits
and to allow the City to conduct audits of the fiscal records of the District pertaining to
this Contract as determined necessary by the City. The City shall have a reciprocal
obligation to the District with respect to the City’s Sewer Revenue Program and related
Reports.”

After the 1976 contract was executed, the District was connected to the City’s
treatment works via the interceptor, and the City received, transported, treated and

disposed of all District sewage pursuant to the terms of the 1976 contract.



The 2007 Agreement

In the 1990s, the City constructed capital improvements to the RWTF to restore
and expand its capacity. Beginning in 1993, the costs of restoration were incorporated
into the sewer service charge. Thereafter, a dispute arose between the City and District
regarding the amounts the District was required to collect and remit to the City with
regard to the capital component under the 1976 contract. The dispute resulted in the City
filing a lawsuit against the District in 2005.

The parties entered into an agreement, effective January 1, 2007, which settled the
2005 lawsuit (the Agreement). The Agreement rescinded the 1976 contract and set forth
new terms and conditions for the transportation and treatment of District sewage. The
Agreement required the District to bill and collect sewer charges from its customers at
rates set forth by City ordinances and regulations, and remit payment to the City as

specified in the Agreement.

Paragraph 8 of the Agreement provides: “Cooperation and Inspection. District
and City shall at all times cooperate and take such action as required to carry out the
terms and spirit of this Agreement. District and City shall each adopt and keep in force,
to the extent allowed by law, ordinances and regulations allowing employees of the
respective parties to this Agreement to enter upon and inspect lands and premises
connected to their respective sewer systems. “The authorized employees and
representatives of each party shall, upon request, accompany and assist the other in
making inspections of the respective sewer systems, connections thereto, and discharges
therein, and make full disclosure to the other of all available information necessary to
determine if there is compliance with the provisions of this Agreement.”

Paragraph 19 of the Agreement provides: “Maintenance of Records and Audit.

District shall maintain all records pertaining to their sewage collection system and
obligations under this Agreement including, without limitation, the identification of all

District customers and respective premises, and all charges and receipts for sewer service.



Such records shall be available to City or its authorized representatives, within a
reasonable time but not to exceed 10 calendar days’ of City’s request, during regular
business hours throughout the life of this Agreement and for a period of four years after
termination or, if longer, for any period required by law. In addition, all books,
documents, papers, and records of District pertaining thereto shall be available to City for
the purpose of making audits, examinations, excerpts, and transcriptions for the same
period of time. District agrees to make available to City a copy of all independent audits
and to allow City to conduct audits of the fiscal records of District pertaining to this
Agreement as City may determine necessary. City shall have a reciprocal obligation to
[sic] with respect to City’s sewer revenue program and related reports. This section shall
survive expiration or termination of this Agreement.”

The Agreement further provides, in pertinent part, that (1) the section headings are
for reference only and are not to be construed or held to explain, modify or add to the
interpretation or meaning of the Agreement’s provisions, and (2) the parties acknowledge
that if any provision of the Agreement is found to be ambiguous, “such ambiguity shall
not be resolved by construing this Agreement in favor of or against either party, but
rather by construing the terms in accordance with their generally accepted meaning.”
Paragraph 32 of the Agreement states that the Agreement “represents the entire and
integrated agreement between the parties with respect to the subject matter hereof and
supersedes all prior negotiations, representations or agreements, either written or oral,
including, but not limited to, the Contract.”

The Present Dispute

In November 2007, the City decided to conduct an audit of the District’s records
under the Agreement. The decision was made by Karen Bradley, who at the time was the
Interim City Controller/Finance Director, with the consent of the Director of Public
Utilities, an attorney with the City Attorney’s office, and the accountant responsible for

managing the District’s account. The City Manager also approved the audit. The City



hired an independent accountant, Fausto Hinojosa of Price, Paige & Company, to
perform the audit.

In a December 11, 2007 letter to the District’s general manager, Deputy City
Attorney Shannon L. Chaffin advised that the City had issues with respect to the
District’s performance under the Agreement and explained those issues. At the end of
the letter, Chaffin stated that “given the District’s statements of non-compliance, as well
as apparent accounting discrepancies, the City hereby gives the District written notice it
will conduct an audit pursuant to paragraph 10 [sic] of the Contract. The City anticipates
it will be contacting the District in January of 2008 to arrange specific times and dates for
the audit.”

In a December 14, 2007 letter to Chaffin, the District’s counsel, Neal E. Costanzo,
addressed the issues the City raised. Costanzo also stated: “Regarding the City’s notice
that it will conduct an audit pursuant to paragraph 10 of the contract, assuming, that you
are referring to paragraph 19 of the Agreement, the District will comply with that request.
[1] Please take notice that the District will conduct an audit of the City pursuant to
paragraph 19 of the Agreement. The District anticipates it will be contacting the City in
January of 2008 to arrange specific times and dates for the audit.”

On February 13, 2008,! Chaffin sent a letter to the District’s general manager
which stated that, pursuant to the City’s December 11, 2007 written notice of its intent to
audit the District’s records, the City had retained the independent firm of Price, Paige &
Company to conduct the audit, and that a representative of that firm would contact the
District shortly to arrange the specific times and dates for the audit.

On February 22, Costanzo responded in a letter that, “[a]s I read your
December 11, 2007, letter, it does not provide any notice of an intent to conduct any audit

pursuant to paragraph 10 [sic] of the Settlement Agreement between the parties. If you

1 Subsequent references to dates shall be to dates in 2008 unless otherwise noted.



wish to conduct an audit, we will insist that you do so in conformity with the agreement.”
Costanzo further stated that the City was in “clear breach of the agreement” by issuing
the December 11, 2007 and February 13 letters.

That same day, Chaffin sent a written notice to the District’s general manager
which stated: “PLEASE BE ADVISED THE CITY WILL BE CONDUCTING AN
AUDIT OF THE FISCAL RECORDS OF THE DISTRICT PERTAINING TO THE
AGREEMENT FOR TRANSPORTATION AND TREATMENT OF PINEDALE
COUNTY WATER DISTRICT SEWAGE. Price, Paige & Company has been
designated as the City’s authorized representative for the purposes of conducting the
audit. A representative of Price, Paige & Company will be contacting the District shortly
to make arrangements for the specific times and dates for the audit.”

Also that day, Chaffin sent Costanzo a separate letter addressing Costanzo’s
February 22 letter. Chaffin stated he was “somewhat surprised” by the District’s
assertion that the City had not given any notice of intent to conduct an audit, as (1) the
December 11, 2007 letter clearly notified the District of the City’s intent to exercise its
audit rights under the Agreement, (2) that letter specifically noted the City would contact
the District to arrange specific times and dates for the audit, (3) Costanzo acknowledged
the notice and intent to conduct the audit in his December 14, 2007 letter, and (4) the
City’s February 13 letter reiterated the City’s intent to conduct an audit. Chaffin clarified
the City was invoking paragraph 19 of the Agreement, not paragraph 10 as inadvertently
stated in the first letter, in exercising its right to conduct an audit and repeated the
February 10 notice provided to the District’s general manager so there would be no
confusion regarding the City’s intent.

On March 4, Costanzo sent a letter confirming a telephone conversation he had
with Chaffin that day concerning the City’s attempts to schedule or conduct an audit
under paragraph 19 of the Agreement. Costanzo stated: “As we discussed, the way I

read paragraph 19 is that the determination to conduct the audit you are attempting to



conduct now must be by the City. Although not specified anywhere in the agreement, the
provision certainly seems to imply and to be rationally interpreted to mean that the
decision to conduct the audit must come from the body or person authorized by law to
require the audit. . . . Pinedale has serious concerns about the true motivation behind the
attempts to conduct this audit. I suggested during our conversation that it would be much
easier, and far less intrusive for the District if you would simply have your auditor list for
us the items of information needed to make a determination of whether the District is
conforming to the requirements of the agreement and we will make every effort to timely
comply with those requests. After all, the documents that relate to the sewer charges are
public records that the District is required to make available. The District simply objects
to being subjected to what it views as rather abusive demands for audits, consisting of an
in-office review of the financial records of the District. That would seem unnecessary to
determine whether the District is conforming to the agreement. . . . »

In a March 7 letter from Chaffin to Costanzo, which references Costanzo’s
March 4 letter and a subsequent conversation the two had, Chaffin listed the District’s
contentions and explained why the City disagreed with those contentions. Chaffin stated
that the deadline for providing records had run, as the City gave notice on February 22
and the Agreement requires the District to make all records available to the City within
10 days of the City’s request, and the District’s staff failed to return the auditor’s calls to
coordinate this matter. Chaffin further stated that “in the spirit of compromise” the City
was willing to extend the deadline to make all records available for examination by the
independent auditor to March 10.

On March 12, Costanzo wrote Chaffin stating, in part, as follows: “The point of
my conversation with you on March 4, 2008 was to get you to actually read the provision
under which you are purporting to seek a[n] ‘audit.” The provision does not allow you to
do what you are attempting to do. The provision simply states that the District shall

‘maintain all records pertaining to their sewage collection system and obligations under



this agreement.” It provides that those records, and only those records[,] shall be made
available to the City within a reasonable time not to exceed 10 days of the City’s request
for these records. As far as I can see, the City has not made any request for any particular
records];] it has simply ‘advised’ the District that it will ‘be conducting an audit of the
financial records of the District.” The provision gives the City no such right. . . . [{] ...
If you would like to be reasonable in your requests and ask for the specific information
that you are entitled to receive under paragraph 19 of the agreement, the District will be
happy to make that available to you along with its invoice for all actual costs incurred in
retrieving, compiling and making that information available to you. It will not allow an
employee or contractor of the City to simply have access to all of its computerized
records of every nature.”

In response, Chaffin wrote to Costanzo on March 14, in part, as follows: “It is
unfortunate the District is taking a position clearly contrary to the express terms of the
Agreement and will not allow the City’s independent auditor access to all fiscal records
pertaining to the public funds associated with that contract. . . . [{]] In summary, the
District has refused to make all fiscal records pertaining to the Agreement available, . . .
The City requests District staff contact the independent contractor to set a mutually
agreeable time in which to make all the District’s records available in whatever format
they may be stored in the regular course of business. If the City does not receive
confirmation of the District’s willingness to meet the express terms of our Agreement and
allow an audit by March 21, 2008, the City will have no choice but [to] conclude the
District will not comply with the Agreement, and the City will pursue appropriate
remedies.”

Costanzo responded by letter to Chaffin, in part: “You have already received
confirmation of the District’s willingness to meet the express terms of the agreement and
to allow the inspection of those records that are referred to in that paragraph and that are

reflective of the District’s compliance with the terms of that agreement which relates



solely and completely to charges and receipts of payment of those charges for sewer
collection services provided by the District. The City certainly has more than the choice
of concluding that the ‘District will not comply with the agreement,” it has the choice of
actually reading the contract, my letters in response to your inappropriate demands for a
generalized audit of the District’s finances and recognizing that it has absolutely no right
to be concerned with ‘financial issues associated with the District’s activities,’ to the
extent that those activities have nothing to do with the sewage collection system. Given
the provisions of the contract, one would think it would only be prudent for the City to
objectively evaluate the validity of the interpretation that it is apparently assigning to
paragraph 19 of our agreement. [{] Kindly let me know if you intend to continue to
insist on a generalized audit and I will file with the court a declaratory relief or other
complaint.”

Responding on March 19, Chaffin wrote Costanzo: “There has never been
grounds for the District’s delays based on its assertion the City is conducting some sort of
general audit of the District’s records as to anything other than the fiscal records of the
District pertaining to the Agreement. As has been repeatedly stated throughout the City’s
correspondence over the last several months, our phone conference, and the Notice
provided by the City, the City is demanding access to the District’s fiscal records
pertaining to the Agreement for the purposes of the audit.” Chaffin referenced the
February 22 notice of audit, which did not refer to a general audit and used the same
language set forth in the Agreement.

Chaffin further stated: “Notwithstanding months of delay regarding this matter,
the District still continues to assert it will allow the audit, but then simultaneously states
a) it will not permit an audit as there has not been proper authorization within the City to
conduct an audit; b) the audit is otherwise improper; and/or c) the District refuses to
make available all fiscal records of the District pertaining to the Agreement. These

delaying tactics are not only a violation of the time limits to make available its fiscal

10.



records as set forth in Paragraph 19 of the Agreement, but are contrary to the express
terms of the contract which requires the ‘District . . . shall at all times cooperate and take
such action as required to carry out the terms and spirit of this Agreement.’ (Agreement,
Paragraph 8.) []]. .. []] As the City has yet to receive confirmation of the District’s
willingness to meet the express terms of our Agreement as to all the fiscal documents
relating to the contract and to allow an audit by March 21, 2008, and given the District
staff have still refused to return the independent auditor’s calls to set a mutually agreeable
time for inspection of the District’s fiscal records, the City has no choice but to conclude
the District will not comply with the Agreement. . . .”

On March 26, Chaffin wrote Costanzo advising that March 21 had passed and
“despite months of efforts by the City, the District continues to a) refuse to contact or
return the calls of the independent auditor to set a mutually agreeable time for inspection
of the District’s fiscal records; b) refuse to contact the City to set a mutually agreeable
time for inspection of the fiscal records in conjunction with the audit; and c) refuses to
affirm it will make available for audit all fiscal documents associated with the
Agreement, including electronic records. [§] The City has no choice but to conclude the
District will not comply with the Agreement. Since we are engaged with matters
involving public funds, the City will pursue all appropriate remedies.”

Costanzo responded by an April 2 letter: “You can pursue any remedy you think
you have available; but, given our repeated advisements that we have made literally every
document that is relevant to performance under the agreement available to you, I suspect
any remedy you seek to pursue will not only be futile but will expose the City to liability
for breach. ... You can see from [my prior] correspondence that the limit of your
claimed right to inspect documents — which you keep trying to characterize as a[n] ‘audit’
of all ‘matters involving public funds’ — is defined by the agreement as those documents
bearing on the District’s performance under the agreement. As I have told you

repeatedly, and what you consistently attempt to ignore, those documents would be
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limited to documents reflecting the charges levied by the District, the amounts received in
payment of those charges and the amounts remitted to the City. You have no right, and
the contract plainly provides no right, to seek to audit the District’s financial affairs, in
general. []] We do know why you are attempting to conduct such an unrestricted audit.
It is to provide the City with what it needs to advance its hostile takeover attempts of the
District. .. .”

On April 4, Chaffin wrote Costanzo that, “[b]ased upon your representation that
the District will now make ‘literally every document that is relevant to the performance
under the agreement available,” and assuming this includes relevant electronic records,
the City looks forward to commencing the audit. In this regard, and as previously
requested, please provide dates the District will make ‘literally every document that is
relevant to the performance under the agreement’ available for inspection by the City’s
independent auditor. [f] ... []] Ilook forward to receiving the dates from your office.”

Over a month later, on May 9, Chaffin again wrote Costanzo: “Despite the
passage of months, [the District] continues to refuse to provide dates it will make its
records available to the City to conduct the audit; [the District] has failed to respond to
the City’s correspondence; and [the District] refuses to communicate with the City
regarding the audit of all fiscal records relating to the Agreement. As a result, on May 6,
2008, the City Council authorized the City to commence litigation against [the District].
[] Absent prompt communication from [the District] providing dates it will make
available for audit all fiscal records pertaining to the Agreement, including relevant
electronic records and spreadsheets, the City intends to move forward with litigation.
Please advise me as soon as possible if this matter can be resolved without litigation.”

Responding on May 19, Costanzo wrote: “The District has not refused to provide
dates on which it would make records available to the City that it is entitled to receive
under the subject agreement relating to the sewage collection and disposal system and 1

have advised you repeatedly, in writing, that the records that are pertinent to performance

12.



under that agreement are available to you at the District office during regular business
hours. You have failed, despite the passage of months since I have made this material
available to you to attempt any review of it. . . . The fact is that the only thing available to
you under the provision of the contract relating to the sewage collection system, . . . are
documents that pertain to the agreement and performance thereunder. We have identified
those records as those that relate to charges for and remittance to the District for sewer
service during the life of the agreement and those that relate to remittances by the District
to the City. Based on your apparent unwillingness to inspect the documents that we have
been making available for your inspection for many months, we assume you are not
interested in reviewing this material. [¥] What you do apparently appear to be interested
in is conducting an unrestrained ‘audit,” of virtually every aspect of the District’s
operations, something that you are not entitled to do under our agreement. . . .”

On May 22, Chaffin responded that, “given the District’s current representation it
will now make ‘documents’ available at its office during ‘regular business hours,” please
accept this courtesy notice that a representative of Price, Paige & Company will be
appearing at the District’s office this Friday, May 23, 2008, to commence the audit. The
City anticipates District staff will promptly make available all fiscal records of the
District pertaining to the Agreement . . ., including electronic copies of fiscal records
relating to the Agreement such as spreadsheets.”

On May 23, the City’s independent auditor, Hinojosa, arrived at the District’s
office. Hinojosa spoke with Pam Einsel and explained to her that he was the auditor the
City engaged to conduct an audit of customer billings. Einsel told him she needed to
speak with her attorney. When she returned from making a telephone call, she told him
they just were informed the previous evening that he would be coming in and he would
have to reschedule. After Hinojosa asked her if he could reschedule the appointment to
obtain the electronic billing records, Einsel asked if he wanted to download records.

Hinojosa explained that he did not want to access her computer system, but merely
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wanted her to copy the District’s electronic billing records onto his removable flash drive.
Einsel asked why paper records were not good enough. Hinojosa told her he could
perform more effective and efficient analysis of electronic records. Einsel said she could
not do that, she could not reschedule without talking to her attorney, and she would call
Hinojosa on Tuesday, May 27, 2008 to reschedule.

On May 28, Chaffin sent Costanzo a letter expressing the City’s disappointment in
the District’s “latest refusal to make its fiscal records available for audit review.” Chaffin
recounted the District’s positions on this issue since December 2007, and reiterated the
City’s position that (1) it had consistently sought audit review of all fiscal records
pertaining to the Agreement, (2) the City was not seeking to conduct a “general audit” of
the District’s fiscal records unrelated to the Agreement, and (3) the City was not seeking
to access the District’s computer system, but was seeking electronic copies of those fiscal
records pertaining to the Agreement as part of its “audit examination.” Chaffin stated
that unless an immediate response was received providing “affirmative clarification of
dates and times all fiscal records (including electronic copies of spreadsheets) will be
made available to the City, the City will move forward with seeking judicial guidance in
this matter.”

Costanzo responded in a May 29 letter that he understood the City now agreed that
“all that the District is required to make available to you are those specific documents
showing charges, receipts and remittances relating to sewer collection services within the
District.” Costanzo explained: “We previously made all of these documents available for
you and you failed to make any attempts to inspect the documents. Naturally, after the
passage of ‘months’ as you put it we placed the materials back in our files. Needless to
say, it is not possible at current staffing levels to immediately compile and produce for
your inspection the documents yet again.” He asked if the City would be satisfied with

the production of those records that show the amount charged, collected and remitted to
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Fresno for sewer service, but stated the District would only provide hard copies, not
electronic ones.

Chaffin responded on June 2 that the City would be satisfied with the production
of the records Costanzo listed, as no fiscal records other than documents reflecting
charges, payments, collections and remissions to the City for sewage services were
known to be responsive, but only if electronic copies of fiscal records kept on computers
were also made available. Chaffin noted that the District continued to refuse to make
electronic copies of computer files available and reiterated the City’s position that it was
entitled to all fiscal records that relate to the Agreement, including documents or
spreadsheets the District kept in electronic format. Chaffin asked Costanzo if the District
would be willing to make electronic copies available, allow the auditor to communicate
with District staff for purposes of the audit, provide dates and times the fiscal records
would be available to the City, and cooperate with the City in conducting the audit.

This Lawsuit

On June 3, the City filed its complaint in this action in Fresno County Superior
Court. After the action was transferred to Madera County Superior Court, the City filed a
First Amended Complaint, in which it alleged causes of action for breach of contract,
declaratory relief, and accounting, and sought as remedies specific performance and
injunctive relief.

The case proceeded to a court trial. By agreement of the parties, the evidence was
submitted to the trial court through written declarations and documentary evidence. The
parties also submitted trial briefs. The parties appeared for trial on March 4, 2011, and
argued the admissibility of evidence. The parties stipulated to the admission of certain
evidence and agreed the trial court would rule on the admissibility of evidence that
remained in dispute. In addition, the trial court, with the District’s urging, chose to

bifurcate the issues of the authority of City personnel to request an audit under the
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Agreement and whether the District could object to the determination that an audit was
necessary.

On March 18, 2011, the trial court ruled on the bifurcated issues. The trial court
found (1) the City’s determination that it was necessary to conduct an audit could be
made by the City’s employees, particularly the ones who made the decision here, and did
not have to made by its governing body, and (2) such a determination must be made in
good faith. The District’s counsel stated that the District was willing to enter into a
stipulation that, given the trial court’s determination that a staff person is able to, and did,
make the determination of necessity, “the basis for that staff person’s determination of
necessity is really not relevant to our case.” After further discussion, the parties
stipulated that, for the purposes of this action only, the issue of good faith would not need
to be resolved or, as stated by the District’s counsel, “there’s no issue relative to whether
or not whatever they are requesting is or is not necessary.” The parties then addressed
other evidentiary matters.

On March 30, 2011, the trial court issued a written order on the evidentiary
objections. On April 29, 2011, the trial court addressed further evidentiary issues,
admitted additional documents and heard closing arguments. The matter was submitted
to the trial court entirely upon the admitted written evidence.

On July 5, 2011, the trial court issued its proposed statement of decision, in which
it found (1) based on the dictionary definition of the term “audit,” as well as case law
regarding the term, the term “audit” in the Agreement “means substantially more than
what District has asserted in its papers™; (2) the District breached the Agreement because
it did not cooperate in allowing the City’s representatives access to its internal financial
controls; and (3) specific performance is warranted because there is no adequate remedy
at law. The trial court further found for the City on its accounting and injunctive relief
claims on the same grounds and reasons as the specific performance claim, and granted

the City’s request for declaratory relief “to the extent that it has the right to seek an audit
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of the internal controls and financial operations of District limited to District’s operations
under the Agreement.” The trial court rejected the District’s contention that the City
waived its right to pursue any remedy because it failed to give it the opportunity to cure
its default under the Agreement.

The District filed objections to the proposed statement of decision, while the City
filed a request for additions. A hearing on the proposed statement of decision, objections
and request for additions, was held on September 1, 2011. After hearing oral argument,
the trial court announced it was going to modify the statement of decision, and invited the
City’s counsel to submit further proposals to the statement of decision. The trial court
agreed to e-mail both parties its statement of decision, gave the City until September 14
to submit additional proposals, and gave the District until September 21 to file further
objections, after which the trial court would take the matter under submission. The City
served a proposed revised statement of decision on September 14, 2011, and the District
filed further objections.

On October 4, 2011, the trial court filed its final statement of decision and
rendered judgment in the City’s favor. The trial court found: (1) the audit of the
District’s records was properly authorized by a number of individuals in several
departments of the City and did not need to be authorized by the Mayor or City Council;
(2) the City was required to exercise good faith in determining whether the audit was
necessary, and since the parties stipulated the City satisfied this standard, no further
evidence on this issue was required; (3) the District’s contention that the City failed to
provide notice of default and an opportunity to cure any breach as required under
paragraph 15 of the Agreement was without merit, as the evidence and law established
that either the City complied with the paragraph, the District waived compliance, or
compliance was unnecessary as it would have been a futile act; and (4) the provisions of
the Agreement, and the circumstances under which it was drafted, amply support the

City’s position that it “should be allowed access to District’s fiscal records and
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information pertaining to the Agreement and compliance thereof. City is entitled to
audit, examine, make excerpts and transcribe District records relating to the Agreement.”

The trial court further found: (1) the District breached the Agreement, as it was
clear that the District had the ability to provide records to the City for inspection and
allow the City to conduct audits of its fiscal records, yet the District repeatedly denied the
City the ability to perform the audit as defined in Paragraph 19 of the Agreement; and (2)
the City had demonstrated each of the elements required for specific performance of the
Agreement had been met. The trial court granted the City’s request for declaratory relief
“to the extent that City has the right to seek an audit of the internal controls and financial
operation of District limited to District’s operations under the 2007 Agreement.” The
trial court found it was appropriate to issue a permanent injunction to require the District
to comply with the Agreement. Finally, the trial court found the Agreement defined the
District’s duty to account, therefore the City’s accounting claim essentially folded into its
specific performance claim. The trial court accordingly found for the City on its
accounting claim on the same grounds and reasons as the claim for specific performance.

Judgment was entered as follows: (1) in favor of the City on its cause of action for
specific performance of the Agreement, and granting the City’s request for injunctive
relief and for an accounting to the extent that such remedies are congruent with the City’s
request for specific performance; (2) the City “shall be allowed to conduct an
investigation and audit of the District’s internal financial controls and operations
including, but not limited to, all records pertaining to the sewage collection system and
the District’s obligations under the Agreement, in order to determine whether the []
District is fulfilling its obligations under the 2007 Agreement”; (3) the City may recover
its costs, including attorney fees, as permitted by statute or contract as determined
pursuant to a timely filed memorandum of costs; and (4) the Court shall retain

jurisdiction to address and resolve any issues or disputes relating to costs or arising

18.



between the parties following the issuance of this judgment which relates to the
enforcement of the terms of the judgment and statement of decision.

The District moved for a new trial, which the trial court denied on December 8,
2011. Thereafter, the District filed this appeal.

DISCUSSION
I.  Specific Performance

The City’s primary claim against the District is for specific performance. Specific
performance is an equitable remedy available for breach of contract. (Blackburn v.
Charnley (2004) 117 Cal.App.4th 758, 766; Golden West Baseball Co. v. City of
Anaheim (1994) 25 Cal.App.4th 11, 49; Tamarind Lithography Workshop, Inc. v.
Sanders (1983) 143 Cal.App.3d 571, 575 (Tamarind).) In addition to proving the
contract has been breached, a plaintiff seeking specific performance must demonstrate
that: (1) the legal remedy is inadequate; (2) the underlying contract is reasonable and
supported by adequate consideration; (3) a mutuality of remedies exists; (4) the
contractual terms are sufficiently certain such that the court knows what it is to enforce;
and (5) the requested performance is substantially similar to that promised in the contract.
(Tamarind, supra, at p. 575.)

The District contends the trial court erred in ordering specific performance
because (1) Paragraph 19 does not require it to submit to the type of audit the City
demanded, but rather requires only that the District provide the City with the documents
listed in that paragraph, (2) there is no evidence to support the trial court’s finding that it
breached the Agreement, as the attorney correspondence shows the City demanded an
audit that involved more than what the District was required to provide under Paragraph
19 and the District consistently offered to provide the documents it was obligated to
provide, (3) the City failed to serve a notice of default as required by Paragraph 15 of the

Agreement, (4) neither the City Council nor the Mayor made the decision to conduct the
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audit, and (5) the contract is not sufficiently certain to permit specific performance, as the
term “audit” is ambiguous.

A. The Interpretation of Paragraph 19

We begin with the terms of the contract. The dispute in this case is over the
meaning of the word “audits” as contained in Paragraph 19 of the Agreement, and the
scope of the District’s obligation to provide documents to the City. The District contends
“audits” should be “accorded the commonly understood meaning of ‘to examine’, ‘check’
or ‘verify’ specified documents|,]” and, under that definition, the District only was
required to provide the City with the documents listed in the first sentence of Paragraph
19, which documents the City could then examine. The City contends the term “audit” is
much broader and confers on the City the right to verify and reconcile amounts the
District provided under the Agreement, to ascertain the validity and reliability of the
information, and to assess the District’s internal controls to ensure the material is
accurate. The trial court found the District’s interpretation of the term “audit” was not
reasonable, as “[t]he plain language of the audit provision calls for considerably more
than that which was ever offered by District.”

The fundamental objective of contract interpretation is to give effect to the mutual
intention of the parties. (Civ. Code, § 1636;2 Wolfv. Superior Court (2004)
114 Cal.App.4th 1343, 1356 (Wolf).) When the contract is a written one, the parties’
intention is determined from the writing alone, if possible. (§ 1639; Founding Members
of the Newport Beach Country Club v. Newport Beach Country Club, Inc. (2003) 109
Cal.App.4th 944, 955.) “The words of a contract are to be understood in their ordinary
and popular sense.” (§ 1644; see also Jenkins v. Valley Oil Co. (1964) 226 Cal.App.2d
41, 45 [“In California the rule is that ‘The terms of a writing are presumed to have been

used in their primary and general acceptation,” quoting Code Civ. Proc., § 1861];

2 Undesignated statutory references are to the Civil Code unless otherwise noted.
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Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 851-852 [“*A contract must
receive such an interpretation as will make it . . . reasonable . . . if it can be done without
violating the intention of the parties,”” quoting § 1643].)

Contract interpretation requires a two-step process. (Wolf, supra, 114 Cal. App.4th
atp. 1351.) First, a trial court provisionally receives all credible extrinsic evidence
concerning the parties’ intentions to determine whether the contract is ambiguous, that is,
whether it is reasonably susceptible to a meaning proffered by a party. (§§ 1638, 1639,
1644; Wolf, supra, at p. 1351.) In the second step, the trial court interprets the contract.
If the court has determined the contract is ambiguous, then the court may admit relevant
extrinsic evidence to aid in interpretation. (Wolf, supra, at p. 1351.) A contract must be
interpreted by consideration of the whole agreement, with the provisions in context, not
in isolation. (§ 1641; City of Manhattan Beach v. Superior Court (1996) 13 Cal.4th 232,
240.)

Determination of ambiguity of a contract is a question of law, subject to
independent review on appeal. (Roden v. Bergen Brunswig Corp. (2003) 107
Cal.App.4th 620, 625; Appleton v. Waessil (1994) 27 Cal. App.4th 551, 554-555; Winet v.
Price (1992) 4 Cal.App.4th 1159, 1166.) We review the interpretation of a contract de
novo where the trial court based its interpretation solely upon the words of the
unambiguous contract, where the relevant admissible extrinsic evidence is not
conflicting, or where there is an issue as to admissibility of extrinsic evidence. (Morey v.
Vannucci (1998) 64 Cal.App.4th 904, 912-914.) Here, the District asserts the only
extrinsic evidence submitted to construe the term “audit” is the 1976 contract and the fact
that the Agreement resulted from settlement of litigation the City initiated over the 1976
contract. Since this evidence is not conflicting, our determination of the meaning of
Paragraph 19 is a pure question of law.

The District contends the first two sentences of paragraph 19 — “District shall

maintain all records pertaining to their sewage collection system and obligations under
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this Agreement including, without limitation, the identification of all District customers
and respective premises, and all charges and receipts for sewer service. Such records
shall be available to City or its authorized representatives, within a reasonable time but
not to exceed 10 calendar days’ of City’s request, during regular business hours
throughout the life of this Agreement and for a period of four years after termination or,
if longer, for any period required by law.” — “make clear that the only obligation imposed
by the entire paragraph is to maintain and make available within 10 days of a request
those documents which pertain to the sewage collection system, specifically those which
identify customers, their premises, charges and receipts for sewer service.” The District
asserts these are the only relevant documents and the City is required to specify precisely
what records it wants the District to make available to it.

The first two sentences of Paragraph 19, however, do not use the word
“documents;” instead, they use the word “records,” which implies more than the
hardcopy documents the District insists is the only format of records it is required to
produce. As used in this paragraph, “records” can encompass both written and electronic
formats. In addition, while the first sentence lists certain records the District must
maintain, i.e. “the identification of all District customers and respective premises, and all
charges and receipts for sewer service,” the mandate is not limited to only these records,
as it specifically states the records include, “without limitation,” those specified records.
Given the broad language in these sentences, they are not reasonably susceptible to the
District’s interpretation that the only records it is required to maintain and produce on
request are hardcopies of documents pertaining to the identification of the District’s
customers and their premises, and all charges and receipts for sewer service.

The District next asserts the term “audits” in the third sentence — “In addition, all
books, documents, papers, and records of District pertaining thereto shall be available to
City for the purpose of making audits, examinations, excerpts, and transcriptions for the

same period of time.” — is used in the same manner as Code of Civil Procedure section
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2030.230, which provides for the right to “examine, audit and inspect” documents a party
has made available.3 The District further contends that in the third sentence, as well as in
the fourth sentence of the paragraph, i.e. “District agrees to make available to City a copy
of all independent audits and to allow City to conduct audits of the fiscal records of
District pertaining to this Agreement as City may determine necessary[,]” the word
“audit” is a transitive verb and therefore must be accorded the “meaning of ‘to examine,’

‘check’ or ‘verify.””* Finally, the District asserts the term “fiscal records,” which is

3 Code of Civil Procedure section 2030.230 provides: “If the answer to an
interrogatory would necessitate the preparation of the making of a compilation, abstract,
audit, or summary of or from the documents of the party to whom the interrogatory is
directed, and if the burden or expense of preparing or making it would be substantially
the same for the party propounding the interrogatory as for the responding party, it is a
sufficient answer to that interrogatory to refer to this section and to specify the writings
from which the answer may be derived or ascertained. This specification shall be in
sufficient detail to permit the propounding party to locate and to identify, as readily as the
responding party can, the documents from which the answer may be ascertained. The
responding party shall then afford to the propounding party a reasonable opportunity to
examine, audit, or inspect these documents and to make copies, compilations, abstracts,
or summaries of them.”

4 This is the District’s reasoning: (1) the word “audits” as used in the third and
fourth sentences is a transitive verb, meaning that it is a verb “characterized by having or
containing a direct object[,]” (Merriam-Webster Online Dict., <http://www.merriam-
webster.com/dictionary> [as of Sept. 11, 2013]; (2) the definition of “audit” when the
word is used as a transitive verb is “[t]o examine, verify, or correct the financial accounts
of” (American Heritage Online Dict. (5th ed. 2011) <http://www.ahdictionary.com> [as
of Sept. 11, 2013]; and (3) based on that definition, the City only had the right to
examine or verify the records listed in the first sentence of paragraph 19.

The grammatical argument fails, however, because the premise is incorrect. The
word “audits” is not a verb in these sentences. A verb is “[t]he part of speech that
expresses existence, action, or occurrence . . .[,]” while a noun is “[t]he part of speech
that is used to name a person, place, thing, quality, or action and can function as the
subject or object of a verb . ..” (American Heritage Online Dist. (4th ed. 2011)
<http://www.ahdictionary.com> [as of Sept. 11, 2013].) The verb in the pertinent part of
the third sentence is “making,” while the nouns are “audits, examination, excerpts, and
transcriptions.” The verb in the pertinent part of the fourth sentence is “conduct” and the
nouns are “audits of the fiscal records.”
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undefined in the Agreement, necessarily refers to the records specified in the first
sentence, namely those pertaining to the sewage collection system and all charges and
receipts for sewer services.

The District’s reading that paragraph 19 simply allows the City to examine the
documents specified in the first sentence of the paragraph renders many of the terms used
without significance, such as “without limitation,” “[i]n addition, all books, documents,
papers, records of District . . . shall be available to City . . .,” “examination,” and “allow
City to conduct.” Moreover, if the District were required to provide the City with only
the listed documents for examination, the third and fourth sentences would be almost
entirely unnecessary, as there is nothing in the first two sentences that prohibits the City
from examining the documents provided to it. (1 Witkin, Summary of Cal. Law, (10th
ed. 2005) Contracts, §§ 745, 750, pp. 833, 840 [“‘an interpretation [of a contract] which
gives a reasonable, lawful, and effective meaning to all the terms is preferred to an
interpretation which leaves a part unreasonable, unlawful or of no effect’”]; § 1641 [“The
whole of a contract is to be taken together, so as to give effect to every part, if reasonably

practicable, each clause helping to interpret the other™].

Moreover, notwithstanding District’s counsel assertion at oral argument that “in
every dictionary you will find when audit is used as a verb, it means to examine, inspect,
scrutinize, that sort of thing,” not every dictionary defines the word that way. The
Merriam-Webster Online Dictionary defines “audit,” when used as a transitive verb, as
“to perform an audit of or for <audit the books> <audit the company>.” (Merriam-
Webster Online Dict., <http://www.merriam-webster.com/dictionary> [as of Sept. 11,
2013].) This definition does not limit an audit when used as a verb to an examination or
inspection; instead, when coupled with the definition of the noun “audit “in the Merriam-
Webster Online Dictionary, the verb “audit” means “to perform a formal examination of
an organization’s or individual’s accounts or financial situation[,]” or “to perform a
methodical examination and review.” (Merriam-Webster Online Dict.,
<http://www.merriam-webster.com/dictionary> [as of Sept. 11, 2013] [defining the noun
“audit” as “a formal examination of an organization’s or individual’s accounts or
financial situation” or “a methodical examination and review.”].)
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In contrast to the District’s strained reading of paragraph 19, the trial court’s
reading — that the City is entitled to audit, examine, make excerpts and transcribe District
records relating to the Agreement, and has the ability to audit and examine District
records and internal controls to confirm the accuracy of information being provided to it
as well as compliance with the Agreement — allows each of the contract terms to assume
their “ordinary and popular” meaning and renders none as surplusage. (§ 1644.) A plain
reading of the first two sentences of the paragraph reveals that the District is required to
maintain a/l records, whether in electronic or hardcopy form, pertaining to its sewage
collection system and obligations under the Agreement, and to make those records, in any
form, available to the City within 10 days of the City’s request during regular business
hours.

The third and fourth sentences impose additional rights and obligations on the
parties, as the third sentence begins “[I]n addition, . . ..” The third sentence states “all
books, documents, papers, and records of the District pertaining thereto,” i.e. to the
sewage collection system and the District’s obligations under the Agreement, “shall be
available to the City” for certain purposes, i.e. making audits, examinations, excerpts, and
transcriptions. In the fourth sentence, the District agrees to “make available to City a
copy of all independent audits and to allow City to conduct audits of the fiscal records of
District pertaining to this Agreement . . . ”.

In interpreting these provisions, we look to the dictionary definition of “audit” to
aid us. (Scottv. Continental Ins. Co. (1996) 44 Cal.App.4th 24, 30 [“It is safe to say that
the “ordinary’ sense of a word is to be found in its dictionary definition.” (fn. omitted)]; §
1644 [“The words of a contract are to be understood in their ordinary and popular sense,
rather than according to their strict legal meaning.”].) “Audit” commonly means “a
formal examination of an organization’s or individual’s accounts or financial situation”
or “a methodical examination and review.” (Merriam-Webster Online Dict.,

<http://www.merriam-webster.com/dictionary> [as of Sept. 11, 2013]; see also American
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Heritage Online Dict., <http://www.ahdictionary.com/>[as of Sept. 11, 2013] (“audit”
means: “1. An examination of records or financial accounts to check their accuracy. [q]
2. An adjustment or correction of accounts. [{] 3. An examined and verified account. []
4. A thorough examination or evaluation.”)’

Thus, the phrase “making audits” in the third sentence means that the District is
required to make available to the City “all books documents, papers, and records”
pertaining to its obligations under the Agreement so the City may verify and reconcile
amounts being provided by the District under the Agreement, and the phrase “allow City
to conduct audits” in the fourth sentence means the District must permit the City to
ascertain the validity and reliability of the District’s fiscal records that pertain to the
Agreement, including assessing the District’s internal controls to ensure the information
is accurate. The provision does not allow for a general audit of all of the District’s
records, as it limits the audit to those records that pertain to the Agreement.

The trial court’s interpretation is supported by the terms of the Agreement which
clearly mandate the City have access to District records and information that pertains to
the contract so the City can ensure compliance with the contract: (1) District and City
“shall at all times cooperate and take such action as required to carry out the terms and
spirit of this Agreement. . . . ” (18); (2) the parties shall “make full disclosure to the other
of all available information necessary to determine if there is compliance with the
provisions of this Agreement.” (8); (3) “District shall maintain all records pertaining to
their sewage collection system and obligations under this Agreement . . . Such records
shall be available to City or its authorized representatives, within a reasonable time . . .”

(119); (4) “all books, documents, papers, and records of District pertaining thereto shall

S These definitions are of the word “audit” when used as a noun. As we explained
in footnote 2, supra, the word “audit” is used in paragraph 19 as a noun. The District
concedes in its reply brief that when “audit” is used as a noun, these definitions control.
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be available to City for the purpose of making audits . . . ” (§19); and (5) District “agrees
to make available to City a copy of all independent audits and to allow City to conduct
audits of the fiscal records of District pertaining to this Agreement . . ..” (719).6

The circumstances under which the Agreement was executed also support a broad
interpretation of Paragraph 19. The Agreement resulted from a negotiated settlement of a
lawsuit over the amounts the District was required to collect and remit to the City. In the
previous contract between the parties, the right to audit was found in Paragraph 13: “For
purpose of this Contract, the District agrees to make available to the City a copy of all
independent audits and to allow the City to conduct audits of the fiscal records of the
District pertaining to this Contract as determined necessary by the City. The City shall
have a reciprocal obligation to the District with respect to the City’s Sewer Revenue
Program and related Reports.” Paragraph 19 of the Agreement contains the same
language, but builds on it by adding the first two sentences regarding the District’s
obligation to maintain all records pertaining to the Agreement and to make those records
available to the City. Paragraph 19 also adds the third sentence, which requires the
District to make available to the City “for the purpose of making audits” “all books,
documents, papers, and records” pertaining to the Agreement. By adding these
sentences, the parties clearly attempted to specify broad rights for the City to inspect and
examine District records. As the City points out, given the nature of the collection
arrangement, it would be nearly impossible for the City to determine whether the District
was properly collecting and remitting amounts to it under the Agreement without access

to the District’s records and a reasonable opportunity to audit them.

61t is noteworthy that the District allows its own auditors the ability to come to the
District’s office, request and gather documents, ask questions and make requests for
further information. -
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In sum, Paragraph 19 means what it says. The District is required to: (1) maintain
all records pertaining to the sewage collection system and obligations under the
Agreement; (2) make those records available to the City or its authorized representative
within a reasonable time not to exceed 10 days of the City’s request; (3) make available
to the City all District “books, documents, papers and records” pertaining to the
Agreement “for the purpose of making audits, examinations, excerpts, and
transcriptions”; (4) make available to the City copies of all independent audits; and
(5) allow the City to “conduct audits” of its “fiscal records™ pertaining to the Agreement
as the “City may determine necessary.” The last requirement bestows broad discretion on
the City to determine both whether an audit is necessary and the scope of that audit,
limited only by the requirement that the records pertain to the Agreement. There is
nothing in this paragraph, or the Agreement, that limits the audit’s scope only to an
examination of the records listed in the first sentence of Paragraph 19, or that prohibits
the City from asking the District to provide an auditor with access to the District’s
records and employees to determine compliance with the Agreement. To the contrary,
the District is required “to allow” the City to conduct such an audit.

The District contends the terms of Paragraph 19 are not sufficiently certain to
permit specific performance. “The equitable remedy of specific performance cannot be
granted if the terms of a contract are not certain enough for the court to know what to
enforce. (§ 3390, subd. 5; Buckmaster v. Bertram (1921) 186 Cal. 673, 676.) However,
*“[t]he law does not favor but leans against the destruction of contracts because of
uncertainty; and it will, if feasible, so construe agreements as to carry into effect the
reasonable intentions of the parties if [they] can be ascertained.”*” (Patel v.
Liebermensch (2008) 45 Cal.4th 344, 349.)

But as we have already explained, the terms of Paragraph 19 clearly require the
District to (1) maintain all records pursuant to the Agreement, (2) timely make those

records available to the City upon request, (3) make available to the City all books,
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documents, papers and records pertaining to the Agreement so the City may conduct
audits, and (4) allow the City to conduct audits of the District’s fiscal records pertaining
to the Agreement. There is nothing ambiguous or uncertain about these terms. That the
District asserted a different understanding of these requirements does not render them
uncertain.

B. Breach

Based on the trial court’s interpretation of Paragraph 19, i.e. it “provides City with
the ability to audit and examine District records and internal controls to confirm accuracy
of information being provided to City and compliance with the Agreement,” the trial
court found (1) the City properly exercised its right to conduct an audit of the District’s
records in accordance with the Agreement, (2) the City’s request was properly tailored to
the Agreement and to ensure the underlying data collection and information was reliable,
and (3) the District breached the Agreement by failing to comply with the City’s requests,
failing to cooperate, and by not timely providing the requested documents and
information to the City.

On the issue of breach, the trial court further found (1) at all times, the District had
the ability to provide records to the City for inspection and to allow it to conduct an audit
of the District’s financial records that pertained to the Agreement, (2) the District
repeatedly denied the City the ability to perform the audit as defined in Paragraph 19,

(3) from December 2007 through May 2008, the District repeatedly represented to the
City it would comply with the audit provision, but then would unreasonably restrict the
scope of the audit to the mere offer to provide documents, and (4) the District denied the
City the opportunity to conduct the audit by mischaracterizing the City’s requests as
being “‘demands for a generalized audit of the District’s finances,”” or accusing the City
of being interested in “*conducting an unrestrained “audit” of virtually every aspect of the

District’s operations.””
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The trial court made additional factual findings, after weighing the evidence and
considering the inferences to be drawn: (1) despite repeated requests from December
2007 through May 2008, the District did not provide Hinojosa or City personnel with
documents or access to review the documents before the lawsuit was filed, (2) after
indicating it would allow the City to review some documents, the District then refused to
grant access to the City’s auditor, (3) the District did not introduce any evidence from
District personnel that they made any attempt to compile documents before the lawsuit
was filed and, in fact, Pam Einsel, the District’s “Person Most Knowledgeable,” indicated
she was not even aware the City was coming to review records before Hinojosa’s arrival;
(5) certain District records were not provided to City until August 2008, after litigation
commenced; and (6) Einsel identified additional documents at her deposition that had not
been provided previously to the City.

Arguing that our standard of review on this issue is de novo because the evidence
is not conflicting, the District contends the trial court erred in finding it breached the
Agreement because “[t]he evidence shows that the District tendered performance on
numerous occasions and on each occasion was met with the contention that its tender
amounted to a breach of the contract and a refusal to provide access to fiscal records
pertinent to the agreement.”” The District asserts “[t]here is only one reasonable
interpretation of the letters; that Chaffin was demanding until May 28 an audit that

involved more than what the District was required to provide under the contract and that

7 While the District contends our review is de novo, citing WRI Opportunity Loans
IILLCv. Cooper (2007) 154 Cal.App.4th 525 and Parsons v. Bristol Development Co.
(1965) 62 Cal.2d 861, the City contends it is for substantial evidence, citing Adoption of
Arthur M. (2007) 149 Cal.App.4th 704, Kemp Bros. Construction, Inc. v. Titan Electric
Corp. (2007) 146 Cal.App.4th 1474, Winograd v. American Broadcasting Co. (1998) 68
Cal. App.4th 624, Milton v. Perceptual Develop. Corp. (1997) 53 Cal.App.4th 861, and
Bazaure v. Richman (1959) 169 Cal.App.2d 218. We need not resolve this issue because,
as we explain, the District has failed to carry its appellate burden of showing reversible
error.
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the District consistently offered to provide [that] which it had an obligation to provide,
but the offers were refused.” The District claims it was the City, not the District, which
breached the contract.

The District’s argument, however, is premised on its interpretation of the
Agreement, i.¢. that it only was required to provide the City with documents that
correspond to the areas listed in the first sentence of Paragraph 19. But, as we have
already explained, Paragraph 19 required the District to do much more than that. Instead,
the District was obligated to make available to the City all records, including books,
documents, and papers, whether in written or electronic formats, pertaining to the
Agreement and allow the City to audit its fiscal records, including providing access to
records and internal controls so the City may confirm the accuracy of information being
provided to it. The District does not contend it tendered such performance, and therefore
has not demonstrated error in the trial court’s finding of breach. It is appellant’s burden
on appeal to affirmatively demonstrate error. (Denham v. Superior Court (1970) 2 Cal.3d
557, 564.)

The District asserts the City recognized after Hinojosa’s May 23, 2008 visit to the
District office that the documents the District offered were the only ones it was required
to provide, citing Costanzo’s statement to that effect in his May 29 letter to Chaffin. The
District further asserts the City conceded Paragraph 19 did not impose an obligation on
the District to allow the City’s auditor access to District computers and “the right to
interrogate its employees.” But the record does not support the District’s claims.
Instead, the record shows that, while the City recognized the documents the District had
offered were the only documents it knew of that were responsive, it maintained it was
entitled to electronic copies of the fiscal records, which the District could download, and
access to District staff for purposes of the audit, both of which the District refused to
provide. The District’s failure to allow the City to conduct such an audit amounts to a

breach of the Agreement.
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The District also challenges some, but not all, of the trial court’s evidentiary
findings. For example, the District contends the trial court erred in finding it had not
introduced evidence it attempted to compile documents before the lawsuit was filed, as
Einsel testified that the District’s “books” were made available to the City through
Costanzo, and Costanzo’s letters show that the documents were in fact available. The
District also contends the trial court erred in finding Einsel identified additional
documents at her deposition that the District had not produced to the City, as no evidence
supports the finding, and relied on events that occurred after the lawsuit was filed to
establish a breach.

We need not discuss these contentions because, even if we were to agree with
them, there was other evidence of breach that the District fails to address. Put another
way, even if we conclude that the District did compile the documents and they were
available for review, there was another basis to find the District breached the Agreement,
as it did not allow the City to conduct an audit of those documents, including providing
electronic copies of the records and giving the auditor access to the District’s internal
controls so the City could confirm the accuracy of information being provided to it and
the District’s compliance with the Agreement.

In order to secure the reversal of an adverse judgment, it is not enough for the
appellant to establish that the trial court committed some error during the course of the
proceedings under review. The appellant must also affirmatively demonstrate that the
error complained of caused injury and was therefore prejudicial. (Cal. Const., art. VI,

§ 13; Code Civ. Proc., § 475; People v. Watson (1956) 46 Cal.2d 818, 835-836 (Watson);,
Tupman v. Haberkern (1929) 208 Cal. 256, 263 (Tupman), Waller v. TJD, Inc. (1993) 12
Cal.App.4th 830, 833 (Waller); Robbins v. Los Angeles Unified School Dist. (1992) 3
Cal. App.4th 313, 318.) In other words, prejudice is not presumed from error, and the
reviewing court is obliged to declare “whether the error found to exist has resulted in a

miscarriage of justice, and not to reverse the judgment unless such error be prejudicial.”
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(Tupman, supra, at p. 263.) Prejudice is established when the reviewing court “is of the
‘opinion’ that it is reasonably probable that a result more favorable to the appealing party
would have been reached in the absence of the error.” (Watson, supra, at p. 836; Waller,
supra, at p. 833.) This principle has been a part of the law of California since 1914.

(9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § 408, pp. 459-460.)

Here, the District has failed to show that, even if we conclude the trial court erred
in the ways it purports, the result would be a reversal of the judgment. This is because
the trial court’s finding that the District breached the agreement also was based on facts
other than the complained of factual findings. These other facts support a finding of
breach. The District does not raise any appellate issue in its briefs with respect to these
alternative findings, such as that they are legally unsound or otherwise would not have
supported, standing alone, a ruling in the City’s favor. Thus, even if the trial court was
wrong in making the findings the District challenges, it has not affirmatively shown the
other factual findings do not require the same result. (See Davey v. Southern Pacific Co.
(1897) 116 Cal. 325, 329; Tupman, supra, 208 Cal. at p. 263; see also Brokopp v. Ford
Motor Co. (1977) 71 Cal.App.3d 841, 853-854.)

C. Notice of Default

At trial, the District claimed the City failed to provide notice of default under
Paragraph 15 of the Agreement which states, in pertinent part: “Upon any default of a
party hereto which has not been cured within 30 calendar days of written notice from the
other party, such other party may . . . (ii) proceed by appropriate court action to enforce
the terms of the Agreement; . . .”. The trial court found the evidence and law established
(1) the City complied with this provision, (2) the District waived it, and (3) compliance
was unnecessary as it would have been a futile act. The trial court specifically found that,
although the City did not reference this provision, beginning on December 11, 2007 the
City repeatedly notified the District of its breach of the Agreement and afforded it an

opportunity to cure the defects in performance.
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On appeal, the District contends that before a party may resort to any rights or
remedies for breach, Paragraph 15 requires specific service of a notice of default and a
failure to cure the identified default within 30 days. The District asserts service of this
notice was a condition precedent to a suit for breach of contract, failing to provide such
notice bars such a suit, citing Gonsalves v. Hodgson (1951) 38 Cal.2d 91, 99, and there is
no factual or legal basis for the trial court’s determination the City complied with this
provision or the District waived it.

Although the District addresses the compliance and waiver grounds for the trial
court’s ruling, it completely fails to address in its appellate briefs the third ground, i.e.
that compliance was unnecessary because it would have been futile. (See, e. g., Gueylffier
v. Ann Summers, Ltd. (2008) 43 Cal.4th 1179, 1186 [*. . . California law allows for
equitable excusal of contractual conditions causing forfeiture in certain circumstances,
including circumstances making performance futile.”].) As we have already explained,
an appellant must establish both that the trial court erred and that the error was
prejudicial. (Watson, supra, 46 Cal.2d at pp. 835-836; Tupman, supra, 208 Cal. at
p. 263; Waller, supra, 12 Cal. App.4th at p. 833.) By not presenting any appellate
argument with respect to the third basis for the trial court’s ruling, the District has failed
to show that, even if we conclude the trial court erred in finding for the City on the first
two grounds, reversal of the judgment is required.

D. Determination of Necessity

At trial, the court rejected the District’s argument that someone other than the
people involved in the decision to request the audit was required, such as the Mayor or by
a resolution of the City Council. The court noted that while a contract may require City
Council approval, execution, performance and demand for performance of the contract,
the Agreement did not. The court found the evidence established (1) the Agreement was
approved by the City Council, (2) the decision to conduct the audit of the District’s

records was made or approved by a number of individuals in several City departments,
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including the Controller of the Finance Department, the Director of the Department of
Public Utilities, and the City Manager, and (3) these individuals had the authority to
request an audit under the Agreement.

The trial court also found that the City’s determination of necessity as required by
Paragraph 19 means that the City is required to make the decision to conduct an audit, i.e.
to make the decision that an audit is “necessary,” in good faith, as the contract confers on
the City a discretionary power, citing Locke v. Warner Bros., Inc. (1977) 57 Cal.App.4th
354,363. After the trial court made this finding, the parties stipulated that the issue of
whether the City actually acted in good faith in determining the audit was necessary need
not be resolved.

On appeal, the District contends the trial court erred in making these findings
because there is no evidence the City made any determination of necessity. To the extent
the District is asserting that the City was required to act through official channels, such as
through the Mayor or City Council, and not through its employees, we disagree. The
cases the District cites for its position do not support it, as they all involve situations
where a party is attempting to impose a contractual obligation on a municipality based on
the representations of its employees (Burchett v. City of Newport Beach (1995) 33
Cal. App.4th 1472, 1479; Air Quality Products, Inc. v. State of California (1979) 96
Cal. App.3d 340, 350-351), or one stating the power of administrative agencies, which
can only be conferred on them by the Constitution or statute (Terhune v. Superior Court
(1998) 65 Cal.App.4th 864, 872-873). In contrast here, the Agreement had already been
formed through proper channels, as it was approved by the City Council, and was being
executed by City employees when they decided it was necessary to conduct an audit.
Nothing in the Agreement required City Council approval of that decision.

To the extent the District is contending that the City employees did not determine
an audit was necessary, this contention flies in the face of the concession it made below.

Generally, a litigant cannot change his or her position on appeal and assert a new theory,
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as it would be unfair to the trial court and opposing party. (Brown v. Boren (1999) 74
Cal.App.4th 1303, 1316.) The District’s position below, as stated by its attorney
Costanzo, was that “[t]here’s no issue relative to whether or not whatever they are
requesting is or is not necessary.” As Costanzo further explained: “I’'m simply saying
that if the Court has determined that the necessity provision in there is satisfied by a staff
person’s determination that there is a necessity, I'm fine with that and we’1l just go
forward. Um, and I don’t think all of this information, primarily in the declaration of
Frank Balakian, in the multiple e-mails by Frank Balakian primarily, pointing out his,
what I consider to be baseless conclusions which Mr. Watkins acknowledged in his
deposition were fully and satisfactorily responded to by the District. I’'m trying to keep
that out. Because if it comes in, I have to get Mr. Balakian in here in order to tear that
apart. Because there’s no basis for Mr. Balakian’s claims of discrepancies, and he knows
it. And he can’t avoid admitting that if I put him on the stand.”

Having agreed at trial that there was no issue regarding whether City staff
determined the audit was necessary, the District cannot now contend that City employees
failed to make such a determination or that “the supposed ‘accounting discrepancies’
justifying the request for the audit are plainly discrepancies that did not exist and which
staff acknowledged did not exist.” The District has forfeited its claim on this particular
point.

II. Other Claims

The District asserts (1) the judgment is void as it is not sufficiently clear and
definite to enable District to comply with its requirements; (2) the award of an injunction
is “superfluous;” (3) the City cannot have a viable action for both declaratory relief and
specific performance, and declaratory relief does not exist to redress such past wrongs;
and (4) there is no basis for an accounting because there is no fiduciary relationship

between the parties.
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We begin with the judgment. It provides that the City “shall be allowed to
conduct an investigation and audit of the District’s internal financial controls and
operations including, but not limited to, all records pertaining to the sewage collection
system and the District’s obligations under the Agreement, in order to determine whether
the [] District is fulfilling its obligations under the 2007 Agreement.” While the District
contends this is overbroad, as it “requires the District to allow Fresno access to any
information in the District’s possession no matter how maintained, or what it relates to,”
we disagree. Although the judgment does state that the audit includes, but is not limited
to all records pertaining to the sewage collection system and the District’s obligations
under the Agreement, it limits the investigation and audit to determining whether the
District is fulfilling its obligations under that Agreement. It is not overbroad as in the
cases the District cites, Johnson v. Farmer (1940) 41 Cal.App.2d 874, 882, and Smith v.
Silvey (1983) 149 Cal.App.3d 400.

In an argument lasting precisely one sentence and without analysis or citation to
authority, the District asserts “[t]he award of an injunction to the same tenor as the
specific performance order is superfluous.” As a consequence of the District’s
affirmative burden to demonstrate reversible error based on adequate legal argument
(Yield Dynamics, Inc. v. TEA Systems Corp. (2007) 154 Cal.App.4th 547, 556-557), when
points are perfunctorily raised, without adequate analysis and authority, we pass them
over and treat them as abandoned. (People v. Stanley (1995) 10 Cal.4th 764, 793; Landry
v. Berryessa Union School Dist. (1995) 39 Cal.App.4th 691, 699-700.) We do so here.

The District next asserts the trial court erred in granting declaratory relief because
a plaintiff cannot have a viable action for both declaratory relief and specific
performance, and declaratory relief does not exist to redress past wrongs. Declaratory
relief ““operates prospectively, and not merely for the redress of past wrongs.”” (Babb v.
Superior Court (1971) 3 Cal.3d 841, 848; see also Roberts v. Los Angeles County Bar
Assoc. (2003) 105 Cal.App.4th 604, 618.) “The purpose of a judicial declaration of rights
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in advance of an actual tortious incident is to enable the parties to shape their conduct so
as to avoid a breach.” (Babb, supra, 3 Cal.3d at p. 848.) Where there exists a fully
matured breach of contract claim for money damages, the party must seek the remedy of
damages and not pursue a declaratory relief claim. (Canova v. Trustees of Imperial
Irrigation Dist. Employee Pension Plan (2007) 150 Cal. App.4th 1487, 1497))

But here there is not a fully matured claim for money damages that precludes
declaratory relief. As the City points out, a determination of whether declaratory relief is
necessary and proper is a matter within the trial court’s discretion and will not be
disturbed on appeal absent a clear showing of abuse of that discretion. (California
Physicians’ Service v. Garrison (1946) 28 Cal.2d 790, 801; Dolan-King v. Rancho Santa
Fe Assn. (2000) 81 Cal. App.4th 965, 974.) By its terms, the Agreement is “perpetual”
and continuing. The trial court clearly had the ability to guide the parties’ future conduct
on a variety of contractual provisions. The District has not shown the trial court abused
its discretion. (See Code Civ. Proc., § 1062 [“The remedies provided by this [declaratory
relief] chapter are cumulative, and shall not be construed as restricting any remedy,
provisional or otherwise, provided by law for the benefit of any party to such action, and
no judgment under this chapter shall preclude any party from obtaining additional relief
based upon the same facts.”]; Warren v. Kaiser Foundation Health Plan, Inc. (1975) 47
Cal.App.3d 678, 683 [doubts resolved in favor of declaratory relief].)

Finally, the District contends the trial court erred in finding for the City on the
accounting claim because the City failed to prove the fiduciary relationship required for
such a claim. “A cause of action for accounting requires a showing that a relationship
exists between the plaintiff and defendant that requires an accounting, and that some
balance is due the plaintiff that can only be ascertained by an accounting.” (Teselle v.
McLoughlin (2009) 173 Cal. App.4th 156, 179 (Teselle).) As explained in Teselle, “a
fiduciary relationship between the parties is not required to state a cause of action for

accounting. All that is required is that some relationship exists that requires an
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accounting. [Citation.] The right to an accounting can arise from the possession by the

defendant of money or property which, because of the defendant’s relationship with the

plaintiff, the defendant is obliged to surrender.” (7eselle, supra, 173 Cal.App.4th at

pp. 179-180.) Here, there is a continuing contractual relationship between the City and

the District that requires the District to collect money on the City’s behalf and remit that
money to the City. By virtue of this relationship, the District possesses money that it is

obliged to surrender to the City. This is a sufficient relationship.

An accounting is available when there is a dispute as to the accuracy of the
defendant’s books or where the amount sought is “unliquidated and unascertained.” (Ely
v. Gray (1990) 224 Cal.App.3d 1257, 1261-1262; Heber v. Yaeger (1967)

251 Cal.App.2d 258, 265.) Without an accounting, the City cannot determine whether
the District’s records are accurate or the amounts paid to the City are correct. The trial
court did not err in finding for the City on its accounting claim.

DISPOSITION

The judgment is affirmed. Respondent is awarded its costs on appeal.

Gomes, Acting P.J.
WE CONCUR:

Detjen, J.

Franson, J.
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BETTS & RUBIN, A Professional Corporation |y

Attorneys at Law ' MADERA SUPERIOR COURT
907 Santa Fe Avenue, Ste. 201

Fresno, California 93721 JAN 23 7017
Telephone: (559) 438-8500 -0

Facsimile: (559) 438-6959 eLER

James B. Betts (State Bar #1 10222) e DERUT
Joseph D. Rubin (State Bar #149920)
Attorneys for Plaintiff CITY OF FRESNO

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MADERA

Case No. MCV043413
AMENDED JUDGMENT

CITY OF FRESNO,
Plaintiff,
V.

PINEDALE COUNTY WATER DISTRICT;
and DOES 1 through 15, inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

On October 4, 2011, the Court entered its Judgment in this matter. A true and
correct copy of said Judgment is attached hereto as Exhibit “A.” The Court has ordered
costs of 1,423.53 and fixed attorney’s fees at $85,235.00.

Thus, IT IS ORDERED AND ADJUDGED AND DECREED that the Judgment
should be amended to specifically include that Defendant City of Fresno shall recover
its fees and costs in the amount of $86,658.53 against Defendant Pinedale County

Water District.

JAMES E.OAKLEY

Dated: January 222, 2012
Judge James E. Oakley

Order
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James B. Betts (State Bar #110222) BONNIE THOMAS CLERK

Joseph D. Rubin (State Bar #149920)
Attorneys for Plaintiff CITY OF FRESNO

DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MADERA

Case No. MCV043413
[PROPOSED) JUDGMENT

CITY OF FRESNO,
Plaintiff,

PINEDALE COUNTY WATER DISTRICT:
and DOES 1 through 15, inclusive,

Defendants.

)

)

)

)

V. )
)

)

)

)

)

)

This action came on regularly for trial over the course of several day (including
January 7, 2011, January 21, 2011, March 4, 2011, March 18, 2011 and April 29, 201 1)
before the Honorable James E. Oakley, sitting without a jury. Plaintiff City of Fresno
was represented by Joseph D. Rubin of Betts & Rubin. Defendant Pinedale County
Water District was represented by Neal Costanzo of Costanzo & Associates. Evidence
and points and authorities having been presented and received, the cause having been
argued and submitted for decision, and the Court, having caused to be made and filed
a written statement of decision which applies the law to the facts of this case and

adjusts the equities between the parties, a copy of which is attached hereto as Exhibit
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IT IS ORDERED, JUDGED AND DECREED THAT:
1. Judgment shall be entered in favor of Plaintiff City of Fresno and against

Defendant Pinedale County Water District on the City of Fresno's cause
of action for specific performance of the 2007 Agreement, and the Court
grants the City of Fresno’s request for injunctive relief and for an
accounting to the extent that such remedies are congruent with its request
for specific performance:;

2. Plaintiff City of Fresno shall be allowed to conduct an investigation and
audit of the District's internal financial controls and operations including,
but not limited to, all records pertaining to the sewage collection system
and the District's obligations under the Agreement, in order to determine
whether the Pinedale County Water District is fulfilling its obligations
under the 2007 Agreement:

3. The City of Fresno may recover its costs, including attorney’s fees, as
permitted by statute and/or contract as determined pursuant to a timely
filed Memorandum of Costs; and

4. The Court shall retain jurisdiction to address and resolve any issues
and/or disputes relating to costs and/or arising between the parties
following the issuance of this judgment which relates to the enforcement

of the terms of the judgment and its Statement of Decision.

IT IS SO ORDERED
. 1 ' . ¢ ‘ 3 ) T o= L
Dated: 435 ** 4l . AMESE oamey
" Judge James EDakiey

-2- Judgment
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BONNIE THOMAS  ~eri

L DEPUTY

RRDHEE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MADERA

CITY OF FRESNO, )
) Case No. MCV043413
Plaintiff, )
) STATEMENT OF DECISION
vs. )
)
PINEDALE COUNTY WATER ) Trial Date:  4-29-11
DISTRICT, ) Department: 5
)
Defendant. )
)

The above-entitled action came on regularly for trial on April 29, 2011, in Department 5
of the above-entitled court, the Honorable James E. Oakley, presiding. The plaintiff CITY OF
FRESNO was represented in court by its attorney Joseph D. Rubin of Betts & Rubin. The
defendant PINEDALE COUNTY WATER DISTRICT was represented in court by its attorney

Neal E. Costanzo of Costanzo & Associates.

This Court issued its proposed Statement of Decision on July 5, 201 1; received objections
and heard additional argument; directed the plaintiff to file a revised Statement of Decision; and

allowed the District to provide a response. Having done so, the Court now sets forth its findings
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in this Statement of Decision pursuant to section 632 of the Code of Civil Procedure and Rule

3.1590 of the California Rules of Court.

I. PROCEDURAL BACKGROUND
On June 3, 2008, the plaintiff filed the Complaint in this action in the Fresno County

Superior Court, seeking injunctive relief, specific performance and declaratory relief. On or
about August 1, 2008, the action was transferred to the Madera County Superior Court pursuant
to the provisions of section 394 of the Code of Civil Procedure. On December 19, 2008, the
plaintiff filed a First Amended Complaint, seeking injunctive relief, specific performance,
declaratory relief and an accounting. On January 9, 2009, the defendant filed its Answer.

By agreement of the parties, the evidence was submitted to the Court by written
declarations and other documentary evidence. On November 24,2010, the plaintiff filed it
Opening Trial Brief and evidence. On December 15, 2010, the defendant filed its Trial Brief and
evidence. On December 28, 2010, the plaintiff filed its Reply Brief.

On March 4, 2010, and March 18, 2010, the parties appeared for trial, through counsel,
and argued the issues of the admissibility of evidence proposed by each party. The parties
stipulated to the admission of certain evidence, and agreed that the Court would rule on the
admissibility of the evidence remaining in dispute. On March 30, 2011, the Court entered an
Order on Objections to Evidence, outlining the evidence upon which the parties were in
agreement, and ruling on the objections to evidence upon which the parties were not in
agreement. Thereafter, at the trial of April 28, 2011, the parties agreed to the admissibility of
additional evidence, and the Court ruled on the admissibility of other additional evidence.
Thereafter, counsel for the parties orally presented their closing arguments, and the matter was
submitted to the Court entirely upon the admitted written evidence,

No party filed a written request for statement of decision and/or sought particular issues

to be addressed prior to the matter being submitted on April 29, 2011.
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II. FACTUAL FINDINGS
In 2007, the City of Fresno (“City™) entered into an agreement (the “2007 Agreement”)

with the Pinedale County Water District (“District”) for the transportation and treatment of
District’s sewage. (Exh. 1). The 2007 Agreement was part of a settlement between the parties oﬂ

previous litigation. The most important sections of the 2007 Agreement, for the purposes of the

present litigation, are sections 8 and 19.

Section 8 of the 2007 Agreement reads as follows:

Cooperation and Inspection. District and City shall at all times cooperate

and take such action as required to carry out the terms and spirit of this
Agreement. District and City shall each adopt and keep in force, to the extent
allowed by law, ordinances and regulations allowing employees of the respective
parties to this agreement to enter upon and inspect lands and premises connected
to their respective sewer systems. The authorized employees and representatives
of each party shall, upon request, accompany and assist the other in making
inspections of the respective sewer systems, connections thereto, and discharges
therein, and make full disclosure to the other of all available information
necessary to determine if there is compliance with the provisions of this

Agreement.
Section 19 of the 2007 Agreement reads as follows:

Maintenance of Records and Audit. District shall maintain all records
pertaining to their sewage collection system and obligations under this Agreement
including, without limitation, the identification of all District customers and
respective premises, and all charges and receipts for sewer service. Such records
shall be available to City or its authorized representatives, within a reasonable
time but not to exceed 10 calendar days’ of City’s request, during regular business
hours throughout the life of this Agreement and for a period of four years after
termination or, if longer, for any period required by law. In addition, all books,
documents, papers, and records of District pertaining thereto shall be available to
City for the purpose of making audits, examinations, excerpts, and transcriptions
for the same period of time. District agrees to make available to City a copy of all
independent audits and to allow City to conduct audits of the fiscal records of
District pertaining to this Agreement as City may determine necessary. City shall
have a reciprocal obligation with respect City’s sewer revenue program and
related reports. This section shall survive expiration or termination of this

Agreement.

City decided in November of 2007 that it wanted to go forward with an audit of District’s

records under the 2007 Agreement. The City hired an outside accountant, Fausto Hinojosa of
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Price, Paige & Company, to perform the audit. The parties dispute the exact sequence of events
that occurred subsequently; however, the Court having reviewed the documents submitted to it,
finds that the following occurred: On December 1 1, 2007, City sent correspondence to District
informing it of issues with District’s performance under the 2007 Agreement. At the end of the
letter of December 11, City stated that it intended to commence an audit pursuant to “Paragraph
10 [sic]” of the 2007 Agreement, and that it would be in contact with District in January of 2008

to coordinate the audit.

In response to City’s letter of December 11, 2007, counsel for District wrote to counsel

for City on December 14, 2007, (Exh. 41) as follows:

Regarding the City’s notice that it will conduct an audit pursuant to
paragraph 10 of the contract, assuming, that you are referring to paragraph 19 of
the Agreement, the District will comply with that request. _

Please take notice that the District will conduct an audit of the City

pursuant to paragraph 19 of the Agreement. The District anticipates it will be
contacting the City in January 0f 2008 to arrange specific times and dates for the

audit,

District’s letter of December 14, 2007, evidences one, District’s acknowledgment that
City was demanding to conduct an audit pursuant to paragraph 19 of the 2007 Agreement; two,
District’s consent to such an audit; and three, notice that District itself would exercise its
reciprocal right to conduct an audit of City’s financial records pursuant to the 2007 Agreement.
District’s reference to “specific times and dates for the audit” evidences District’s understanding
of the scope of such audit as being something more than City merely providing documents to
District.

Curiously, in light of District’s letter of December 14, 2007, District, again through

counsel, sent a letter by facsimile to City on February 22, 2008, (Exh. 43) commencing as

follows:

/111
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As I read your December 11, 2007, letter, it does not provide any notice of
an intent to conduct any audit pursuant to paragraph 10 of the Settlement
Agreement between the parties. . . .

Later on February 22, 2008, in response to District’s facsimile letter of F ebruary 22,

2008, City, through its counsel, sent an unambiguous notice to the General Manager of District

(Exh. 6), with copy to District’s counsel, which read as follows:

PLEASE BE ADVISED THE CITY WILL BE CONDUCTING AN
AUDIT OF THE FISCAL RECORDS OF THE DISTRICT PERTAINING TO
THE AGREEMENT FOR TRANSPORTATION AND TREATMENT OF
PINEDALE COUNTY WATER DISTRICT SEWAGE. Price, Page & Company
has been designated as the City’s authorized representative for the purposes of
conducting the audit. A representative of Price, Paige & Company will be
contacting the District shortly to make arrangements for the specific times and

dates for the audit.

Also on February 22, 2008, and also in response to District’s facsimile letter of F ebruary
22,2008, counsel for City sent a letter to counsel for District (Exh. 7), which stated in part:

I'am in receipt of your correspondence dated F ebruary 22, 2008, in which
you claim a) the City’s correspondence of December 1 1,2007, “does not provide
any notice of an intent to conduct any audit” and b) the City’s correspondence of
December 11, 2007, and follow-up notification of February 13, 2008, allegedly
constitutes (an unspecified) breach of the Agreement between the parties.

I am somewhat surprised by the assertion the District now claims the City
has not given any notice of intent to conduct an audit. The City’s correspondence
of December 11, 2007, (entitled “Notice of Audit”) clearly notifies the District of
the City’s intent to exercise its audit rights under the Contract, and specifically
notes “the City anticipates it will be contacting the District in January of 2008 to
arrange specific times and dates for the audit.” In response, your correspondence
dated December 14, 2007, acknowledges the City’s notice and intent to conduct

an audit, and states:

“Regarding the City’s notice that it will conduct an audit
pursuant to paragraph 10 of the contract, assuming, that you are
referring to paragraph 19 of the Agreement, the District will
comply with that request.”

After a telephone conversation between counsel for each party, counsel for District again
wrote to counsel for City on March 4, 2008, (Exh. 44) as follows:

/111
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This will confirm our conversation concerning the City’s attempts to
schedule or conduct an audit under paragraph 19 of the agreement for
transportation and treatment of Pinedale County Water District sewage. . . .
Pinedale has serious concerns about the true motivation behind the attempts to
conduct this audit. I suggested during our conversation that it would be much
easier, and far less intrusive for the District if you would simply have your auditor
list for us the items of information needed to make a determination of whether the
District is conforming to the requirements of the agreement and we will make
every effort to timely comply with those requests. After all, the documents that
relate to the sewer charges are public records that the District is required to make
available. The District simply objects to being subjected to what it views as
rather abusive demands for audits, consisting of an in-office review of the
financial records of the District. That would seem unnecessary to determine
whether the District is conforming to the agreement. . . .

In this letter, District is confirming its suggestion made during an earlier telephone
conversation between counsel for each party, that District would prefer to simply provide City

with designated documents rather than having City conduct an audit as demanded by City

pursuant to the 2007 Agreement.
On March 12, 2008, counsel for District again wrote to counsel for City (Exh. 45), stating

in part as follows:

The point of my conversation with you on March 4, 2008, was to get you
to actually read the provision under which you are purporting to seek a “audit.”
The provision does not allow you to do what you are attempting to do. The
provision simply states that the District shall “maintain all records pertaining to
their sewage collection system and obligations under this agreement”. It provides
that those records, and only those records shall be made available to the City
within a reasonable time not to exceed 10 days of the City’s request for those

records. . ..

... If you would like to be reasonable in your requests and ask for the
specific information that you are entitled to receive under paragraph 19 of the
agreement, the District will be happy to make that available to your along with its
invoice for all actual cost incurred in retrieving, compiling and making that
informaticn available to you. It will not allow an employee or contractor of the
City to simply have access to all of its computerized records of every nature.

In response, counsel for City wrote to counsel for District on March 14, 2008, (Exh. 46),
in part, as follows:

1111
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March 4, 2008, (Exh. 47), District, through counsel, wrote, in part, as follows:

in part, as follows:

It is unfortunate the District is taking a position clearly contrary to the
express terms of the Agreement and will not allow the City’s independent auditor
access to all fiscal records pertaining to public funds associated with that contract.

In summary, the District has refused to make all fiscal records pertaining
to the Agreement available . . . . The City requests District staff contact the
independent contractor to set a mutually agreeable time in which to make all the
District’s records available in whatever format they may be stored in the regular
course of business. If the City does not receive confirmation of the District’s
willingness to meet the express terms of our Agreement and allow an audit by
March 21, 2008, the City will have no choice but conclude the District will not
comply with the Agreement, and the City will pursue appropriate remedies.

Thereafter, in response to the letter of March 14, 2008, above, although erroneously dated|

You have already received confirmation of the District’s willingness to
meet the express terms of the agreement and to allow the inspection of those
records that are referred to in that paragraph and that are reflective of the
District’s compliance with the terms of that agreement which relates solely and
completely to charges and receipts of payment of those charges for sewer
collection services proved by the District. The City certainly has more than the
choice of concluding that the “District will not comply with the agreement,” it has
the choice of actually reading the contract, my letters in response to your
inappropriate demands for a generalized audit of the District’s finances and
recognizing that it has absolutely no right to be concerned with “financial issues
associated with the District’s activities,” to the extent that those activities have
nothing to do with the sewage collection system. Given the provisions of the
contract, one would think it would only be prudent for the City to objectively
evaluate the validity of the interpretation that it is apparently assigning to

paragraph 10 of our agreement.

Kindly let me know if you intend to continue to insist on a generalized
audit and I will file with the court a declaratory relief or other complaint.

Responding on March 19, 2008, (Exh. 48), counsel for City wrote to counsel for District,

I am in receipt of our correspondence dated “March 4, 2008,” referencing
my correspondence of March 15, 2008.

There has never been grounds for the District’s delays based on its
assertion the City is conducting some sort of general audit of the District’s records
as to anything other than the fiscal records of the District pertaining to the
Agreement. As has been repeatedly stated throughout the City’s correspondence
over the last several months, our phone conference, and the Notice provided by
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the City, the City is demanding access to the District’s fiscal records pertaining to
the Agreement for the purposes of the audit. In this regard, the City’s Notice of
Audit dated February 22, 2008, clearly specifies:

“PLEASE BE ADVISED THE CITY WILL BE CONDUCTING
AN AUDIT OF THE FISCAL RECORDS OF THE DISTRICT
PERTAINING TO THE AGEEMENT FOR TRANSPORATION
[sic] AND TREATMENT OF PINEDALE COUNTY WATER

DISTRICT SEWAGE.”

There is no reference to a general audit, and indeed, the Notice uses the
same language as set forth in the Agreement.

Notwithstanding months of delay regarding this matter, the District still
continues to assert it will allow the audit, but then simultaneously states a) it will
not permit an audit as there has not been proper authorization within the City to
conduct an audit; b) the audit is otherwise improper; and/or ¢) the District refuses
to make available all fiscal records of the District pertaining to the Agreement.
There delaying tactics are not ony a violation of the time limits to make available
its fiscal records as set forth in Paragraph 19 of the Agreement, but are contrary to
the express terms of the contract which requires the “District . . . shall at all times
cooperate and take such action as required to carry out the terms and spirit of this
Agreement.” (Agreement, Paragraph 8.) . . .

As the City has yet to receive confirmation of the District’s willingness to
meet the express terms of our Agreement as to all the fiscal documents relating to
the contract and to allow an audit by March 21, 2008, and given the District staff
have still refused to return the independent auditor’s calls to set a mutually
agreeable time for inspection of the District’s fiscal records, the City has no
choice but to conclude the District will not comply with the Agreement. . . .

Again on March 26, 2008, (Exh. 49), counsel for City wrote to counsel for District, in

part, as follows:

The City requested the District contact it or the City’s independent auditor
to arrange a mutually agreeable time in which to conduct the audit by no later
than March 21, 2008. This date has come and gone, and despite months of efforts
b the City, the District continues to a) refuse to contact or return the calls of the
independent auditor to set a mutually agreeable time for inspection of the
District’s fiscal records; b) refuse to contact the City to set a mutually agreeable
time for inspection of the fiscal records in conjunction with the audit; and c)
refuses to affirm it will make available for audit all fiscal documents associated
with the Agreement, including electronic records.

The City has no choice but to conclude the District will not comply with
the Agreement. . . .
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On April 2, 2008, (Exh. 50), counsel for District responded to counsel for City, in part, as

follows:

You can pursue any remedy you think you have available; but, given our
repeated advisements that we have made literally every document that is relevant
to performance under the agreement available to you, I suspect any remedy you
seek to pursue will only be futile but will expose the City to liability for breach.
... . You have no right, and the contract plainly provides no right, to seek to audit
the District’s financial affairs, in general.

We do know why you are attempting to conduct such an unrestricted
audit. It is to provide the City with what it needs to advance its hostile takeover

attempts of the District. , , ,

Responding on April 4, 2008, (Exh. 51), counsel for City wrote to counsel for District, in

part, as follows:

Thank you for your letter dated April 2, 2008. Based upon your
representation that the District will now make “literally every document that is
relevant to the performance under the agreement available,” and assuming this
includes relevant electronic records, the City looks forward to commencing the
audit. In this regard, and previously requested, please provide dates the District
will make “literally every document that is relevant to the performance under the
agreement” available for inspection by the City’s independent auditor. . ..

I look forward to receiving the dates from your office.

Over one month later, on May 9, 2008, (Exh. 52), counsel for City wrote to counsel for

District, in part, as follows:

Despite the passage of months, PCWD [District] continues to refuse to
provide dates it will make its records available to the City to conduct the audit;
PCWD has failed to respond to the City’s correspondence; and PCWD refuses to
communicate with the City regarding the audit of all fiscal records relating to the
Agreement. As a result, on May 6, 2008, the City Council authorized the City to

commence litigation against PCWD.

Absent prompt communication from PCWD providing dates it will make
available for audit all fiscal records pertaining to the Agreement, including
relevant electronic records and spreadsheets, the City intends to move forward
with litigation. Please advise me as soon as possible if this matter can be resolved

without litigation.

Responding on May 19, 2008, (Exh. 53), counsel for District wrote to counsel for City, in
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part, as follows:

The District has not refused to provide dates on which it would make
records available to the City that it is entitled to receive under the subject
agreement relating to sewage collection and disposal system and I have advised
you repeatedly, in writing, that the records that are pertinent to performance under
that agreement are available to you at the District office during regular business
hours. Your have failed, despite the passage of months since I have made this
material available to you to attempt any review of it. . . .

What you do apparently appear to be interested in is conducting an
unrestrained “audit”, of virtually every aspect of the District’s operations,
something that you are not entitled to do under our agreement. . . .

Responding on May 22, 2008, (Exh. 54), counsel for District wrote to counsel for City, in

part, as follows:
Thank you for responding to the City’s correspondence of May 9, 2008.

Your letter dated May 19, 2008, raises several different issues. Rather
than address each in detail, suffice it to say the City does not agree with the
District’s representations and believes the record will establish the District’s
fluidity regarding its positions in making available the fiscal records relating to
the Agreement. However, given the District’s current representation it will now
make “document” available at its office during “regular business hours,” please
accept this courtesy notice that a representative of Price, Paige & Company will
be appearing at the District’s office this F riday, May 23, 2008, to commence the
audit. The City anticipates District staff will promptly make available all fiscal
records of the District pertaining to the Agreement for Transportation and
Treatment of Pinedale County water District Sewage, including electronic copies
of fiscal records relating to the Agreement such as spreadsheets.

As quoted above, on May 19, 2008, District had advised City that District had not
refused to make such records available to City, and that the records were available to City for
inspection during regular business hours. In response, on May 23, 2008, City sent its auditor,
Mr. Hinojosa, to the offices of District, who was informed that the documents were not, in fact,
available to him. City was afterwards informed that the papers were no longer available and
would not soon be made available again due to the expense involved. Further, District made it
clear to City that City would not be allowed to have electronic data of District downloaded for

the purpose of the auditor conducting the audit under the 2007 Agreement.
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This is where the matter stood until City filed its complaint in the Fresno County

Superior Court.

ITI. ANALYSIS
City has brought suit to address what it calls a breach of the 2007 Agreement, seeking

specific performance, declaratory and injunctive relief and an accounting. As correctly noted by
District, there are only two principal controverted issues in this casé: (1) the meaning and effect
of the 2007 Agreement; and (2) whether the agreement was breached by District. All other
issues are dependent upon, or are part of, the determination of these questions. See District’s

Response to Requests for Statement of Decision; Objections to Submission of Proposed Revised

Statement of Decision, filed September 21 , 2011, pgs. 2:28 - 3:4,

District argued at trial that City had not shown definitively that District breached the
contract and, therefore, was not entitled to specific performance of the contract. Moreover,
District argued that, by failing to offer District the opportunity to cure its alleged defect, City has

waived its right to sue for any damages under the contract,

A, The Audit Of District Records Was Properly Authorized

On or about March 18, 2011, the Court denied District’s argument that someone other
than the people involved in the decision to request an audit was required. Specifically, the
decision to request the audit was not required to be undertaken by the Mayor or pursuant to a
resolution of the City Council. Although a contract may require City Council approval,
execution, performance and demand for performance of the contract in this instance did not.

The evidence established that the 2007 Agreement was approved by the Fresno City
Council. The decision to conduct an audit of District’s records was made and/or approved by a
number of individuals in several departments of City, including the Controller of the Finance
Department, the Director of the Department of Public Utilities, as well as the City Manager.

In sum, the Court finds that these individuals had the authority to request an audit under
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the 2007 Agreement.

B. The City Had A Proper Basis To Conduct Audit Of District Records

On or about March 18, 2011, the Court provided its ruling as to its interpretation of

Section 19 of the Agreement, which states, in part, as follows:

District agrees to make available to City a copy of all independent audits
and to allow City to conduct audits of the fiscal records of District pertaining to
this Agreement as City may determine necessary. [Emphasis Added].

The Court interprets this provision to mean that City is required to make the decision to
audit in “good faith.” In making this determination, the Court relies, by analogy, on the
reasoning in Locke v. Warner Bros., Inc. (1977) 57 Cal. App 4" 354, 363. The Locke decision

described the thought process of the Court as follows:

Where a contract confers on one party a discretionary power affecting the
rights of the other, a duty is imposed to exercise that discretion in good faith and

in accordance with fair dealing. (Jd.)

After the Court’s ruling as to the aforementioned provision in Paragraph 19, the parties
stipulated that the City of Fresno satisfied the “good faith” standards enunciated by the Court in

seeking the audit. The Court accepted this stipulation and no further evidence was required to

establish this fact.

C. City Satisfied Its Obligations Under Paragraph 15 Of The 2007 Agreement

At trial, District claimed that City failed to provide notice of “default” under Paragraph
15 of the Agreement. The evidence and law established that City complied with this provision;
District waived it; and/or compliance was unnecessary as it would have been a futile act.

The term “default” is broad and means “the omission or failure to perform a legal or
contractual duty.” Englishv. IKON Business Solutions, Inc. (2001) 94 Cal. App.4™ 130, 143.
Serving a notice or demand does not compel District to take any action, but affords District an
0pportm1ity to consider the matter before City resorts to litigation. See Schifando v. City of Los

Angeles (2003) 31 Cal.4™ 1074, 1083.
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As quoted extensively above, commencing on or about December 11, 2007, City
repeatedly notified District of its breach of the 2007 Agreement, and afforded it an opportunity to
cure. (See e.g., Trial Exhs. 4, 8, 46, 48, 49, 51 and 52). In fact, District’s own documents
evidence that it had notice as District’s counsel wrote on December 24, 2007: “Section A of your
letter essentially accuses Pinedale of failing to comply with the Agreement. . . .« (Exh. 41) On

April 2, 2008, over sixty days before the lawsuit was filed, the District’s counsel indicates:

Making the same groundless assertions, over and over again, will not
make them true. Just file your suit and we will proceed to have I dismissed and
the City of Fresno and you personally sanctioned. (Exh. 50).

District asserted that City had waived its right to pursue any sort of remedy against it
because City failed to give it the opportunity to cure its default under the 2007 Agreement.
Looking at the record as a whole, however, the Court finds that, even though City did not
reference the defect provisions specifically, City did give District ample opportunity to cure the
defects in performance. See Civil Code Section 3528 [“The law respects form less than
substance”]. Specifically, City gave District several opportunities to allow City to conduct an
audit of District’s fiscal records pertaining to the 2007 Agreement. Therefore, the Court finds
that City satisfied its obligations under Paragraph 15 of the 2007 Agreement.

D. City Established Its Claim For Specific Performance

City essentially seeks to have the Court order specific performance of the 2007
Agreement. In order to obtain specific performance of a contract, a plaintiff must show: (1) the
contract’s terms are sufficiently definite; (2) consideration for the contract is adequate; (3) there
is substantial similarity of the requested performance to the contractual terms; (4) there is
mutuality of remedies; and, (5) plaintiff's legal remedy is inadequate. See Blackburn v,
Charnley (2004) 117 Cal. App. 4* 758, 765.

As recently stated by the California Supreme Court in Patel v, Liebermensch (2008) 45

Cal 4" 344, 349:
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Settled principles of contract law govern this case. The equitable remedy
of specific performance cannot be granted if the terms of a contract are not certain
enough for the court to know what to enforce. [Citation Omitted]. However,
“[t]he law does not favor but leans against the destruction of contracts because of
uncertainty; and it will, if feasible, so construe agreements as to carry into effect
the reasonable intentions of the parties if [they] can be ascertained . . .”.

[Citations Omitted].

The terms of a contract are reasonably certain, and are subject to specific performance, if
they provide a basis for determining the existence of a breach and for fashioning a remedy.
Weddington Productions, Inc. v. Flick (1998) 60 Ca.App.4™ 793, 811. The Court ﬁnds that the
terms of the 2007 Agreement are sufficiently certain to allow for specific performance.

District argues that there is an additional element, namely, that there must be a breach of
the contract. See Mansouri v. Superior Court (2010) 181 Cal. App. 4™ 633, 642. Indeed,
Mansouri specifically states that “where no time is specified for performance, there is no breach
of a contractual promise to perform an act in the future by a party who has the ability to perform
where there has been no demand for performance and refusal to perform.” Id

Here, City’s allegation is that City demandgd performance (namely, an audit of District’s
relevant financial Lgpcuments) and that District refused to perform. As stated above, District
contends that it made ihe documents available, and that City did not avail itself of the documents,
Because there can be no remedy without a breach, the cause of action for specific performance
turns on the Court’s determination of whether or not there was a breach.

Having considered all the documents, declarations and deposition transcripts in evidence,
the Court finds that there was a breach by District of the 2007 Agreement. Under the terms of the
2007 Agreement, City is entitled “to conduct audits of the fiscal records of District pertaining to
[the 2007 Agreement] as City may determine necessary.” The parties dispute the exact scope of
the audit called for by the 2007 Agreement. District argues that the word “audit” as used in the
contract should be interpreted as being analogous to section 2030.230 of the Code of Civil

Procedure, which allows a party, rather than making a “compilation, abstract, audit, or summary
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of or from the documents™ where required to respond to an interrogatory, may instead make the
documents available to the requesting party for its own opportunity to “examine, audit or
inspect.” The Court rejects the application of section 2030.230 to the interpretation of the
“audit” provision of the 2007 Agreement in this action. The contract does not reference the
Code of Civil Procedure, and there is nothing in the 2007 Agreement that would work to limit
the scope of the right to audit as District argues.

Webster’s Ninth New Collegiate Dictionary (1984) defines the terms as follows: “Audit”
is “a formal examination of an organization’s or individual’s accounts or financial situation . . . a
methodical examination and review.” Black’s Law Dictionary defines “audit” as a “formal
examination of an individual’s or organization’s accounting records, financial situation, or
compliance with some other set of standards.” (Black’s Law Dictionary, 10" Ed. 2009); see also
Robert F. Kennedy Medical Ctr. v. Belshe (1996) 13 Cal. 4th 748, 761-762 (“Indeed, although
‘audit’ is not defined for purposes of the statute in question . . . standard definitions thereof
include a ‘final statement of account’ (Webster's New Internat. Dict. (3ded. 1961) p. 143) and a
‘rendering and sgttling of accounts’ (/bid.).” (internal citation omitted) (Mosk, J., dissenting)).

The California Supreme Court had cause to consider the scope of audits generally in Bily
v. Arthur Young & Co. (1992) 3 Cal.4™ 370. According to the Court in Bily:

In a typical audit, a CPA firm may verify the existence of tangible assets,
observe business activities, and confirm account balances and mathematical
computations. It might also examine sample transactions or records to ascertain
the accuracy of the client company's financial and accounting systems. For
example, auditors often select transactions recorded in the company's books to
determine whether the recorded entries are supported by underlying data
(vouching). Or, approaching the problem from the opposite perspective, an
auditor might choose particular items of data to trace through the client's
accounting and bookkeeping process to determine whether the data have been
properly recorded and accounted for (tracing).” (/d. at 380 (citation omitted)).

.. . Initially, the CPA firm plans the audit by surveying the client's
business operations and accounting systems and making preliminary decisions as

to the scope of the audit and what methods and procedures will be used. The firm
then evaluates the internal financial control systems of the client and performs
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compliance tests to determine whether they are functioning properly. Transactions
and data are sampled, vouched for, and traced. Throughout the audit process,
results are examined and procedures are reevaluated and modified to reflect
discoveries made by the auditors. For example, if the auditor discovers
weaknesses in the internal control system of the client, the auditor must plan
additional audit procedures which will satisfy himself that the internal control
weaknesses have not caused any material misrepresentations in the financial
statements. /d. (internal citations and quotations omitted).

Moreover, the 2007 Agreement emanated from previous litigation brought by City. The

contractual provision ensures access to all documents and information that enable City to ensure

compliance with the 2007 Agreement, including:

1. District “shall . . . take such action as required to carry out the terms and spirit
of the Agreement™(98);

2. District “shall . . . make full disclosure . . . of all available information
necessary to determine if there is compliance with the provisions of this

Agreement” (98);

3. “District shall maintain all records pertaining to their sewage collection
system and obligations under this Agreement . . .. Such records shall be
made available to City or its authorized representatives . . .. “ (q19);

4. “All books, documents, papers and records of District pertaining thereto shall
be available to City for the purpose of making audits, examinations, excerpts

and transcriptions . . . .” (§19); and

5. District allows City to conduct audits of the fiscal records pertaining to the
Agreement (]19).

The provisions of the 2007 Agreement, and the circumstances under which the
Agreement was drafted, amply support the City’s opposition that it should be allowed access to
District’s fiscal records and information pertaining to the Agreement and compliance thereof,
City is entitled to audit, examine, make excerpts and transcribe District records relating to the
2007 Agreement.

The evidence further establishes that: (1) the 2007 Agreement provides City with the
ability to audit and examine District records and internal controls to confirm accuracy of

information being provided to City and compliance with the Agreement; (2) City properly
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exercised its rights to conduct an audit of the records of District in accordance with the
Agreement [e.g., Trial Exhs. 4-7]; (3) City’s request was properly tailored to the 2007
Agreement and to ensure that the underlying data collection and information was reliable [e.g.,
Trial Exhs. 4, 6, 8, 48]; and (4) District breached the agreement by failing to comply with City’s
requests, by failing to cooperate, and by not timely providing the requested documents and

information to City.
The correspondence between City and District from December 2007 through May 2008

demonstrate the dispute between the parties over the scope of the “audit” allowed by the 2007
Agreement. District has maintained that the scope of the audit should be limited to District
merely providing documents to City, while City has maintained that the mere providing of
documents is not a reasonable interpretation of the “audit” provision of paragraph 19 of the 2007
Agreement. Although there may have been a good faith disagreement between the parties as the
scope of the audit as provided in the 2007 Agreement, for the reasons set forth above, the Court
agrees with City and finds that the interpretation of the audit provision maintained by District is
not reasonable. The plain language of the audit provision calls for considerably more than that
which was ever offered by District.

Further, the Court finds that District breached the 2007 Agreement. It is clear that
District at all times had the ability to provide records to City for inspection and to “allow City to
conduct audits of the fiscal records of District pertaining to this Agreement.” The Court finds
that District repeatedly denied City the ability to perform the audit as defined in paragraph 19 of
the 2007 Agreement. From December 2007 through May 2008, District repeatedly represented
to City that it would comply with the audit provision of the 2007 Agreement, but then would
unreasonably restrict the scope of the audit to the mere offer to provide District with documents.
Further, District denied City the opportunity to conduct the audit by mischaracterizing City’s

requests as being “demands for a generalized audit of the District’s finances,” (Exh. 47), or
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accusing City of being interested in “conducting an unrestrained ‘audit’, of virtually every aspect
of the District’s operations.” (Exh. 53). In fact, City’s demands were phrased in the precise
language of the applicable provisions of the 2007 Agreement itself.

Having weighed all the evidence and considered the inferences to be drawn, the Court
finds that: (1) despite repeated requests from December 2007 through May 2008, District never
provided documents, and failed to provide access for City to review the documents; (2) after
indicating that it would provide access to review some documents (although District introduced
no evidence as to which documents, if any, were set aside and/or how the documents were
complied), District then refused to grant access to City’s auditor; (3) prior to the filing of the
lawsuit, District did not allow Mr. Hinojosa or City personnel access to the facility to review
documents and/or to provided them any documents; (4) District did not introduce any evidence
from District personnel that they made any attempt to compile documents prior to the lawsuit
and, in fact, Pam Einsel, District’s Person Most Knowledgeable', indicated she was not even

aware that City was coming to review records prior to Mr. Hinojosa’s arrival:

Q. You indicated you believe that when the independent auditor showed up at the
District, that was your first notice of somebody requesting an audit of District’s
documents?

A. Yes.

And to your recollection, you didn’t have any advance notice that any
independent auditor was coming to your office?

A. Not that I remember

* * *

Q. Did you have any understanding that the District agreed to make documents

! Under section 2025.230 of the Code of Civil Procedure, the entity must produce the person with the most
knowledge, and must further provide him/her with all the knowledge that is reasonably available to the entity on the
issue. See Maldonado v. Superior Court (2002) 94 Cal. App.4™ 1390, 1395-6 [under section 2025.230 of the Code
of Civil Procedure, “if the particular officer or employee designated lacks personal knowledge of all the information
sought, he or she is supposed to find out from those who do! 1.
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available to [Mr. Hinojosa] during regular business hours?

A. No.

Q. Did anybody in the District office, to your knowledge, express that to you?

A. No.

(Dep. of Einsel, pp. 66:7-15; 67:7-16); (5) certain District records were not provided to City until
August 2008, after the litigation commenced: and (6) Ms. Einsel identified additional documents
at her deposition that had not been previously provided to City.

Based upon both the dictionary definition and the case law, “audit” means substantially
more than what District has asserted in its papers. Because District did not cooperate in allowing
City’s representatives access to its internal financial controls, the Court finds that District
breached the 2007 Agreement.

The Court finds that there is no adequate remedy at law, because there is no monetary
compensation for a failure to allow an audit — the audit is the means to determine if other aspects
of the 2007 Agreement are being followed. The Court also finds that there is a mutuality of

remedy. In short, the Court finds that City has demonstrated that each of the elements required

for specific performance of the 2007 Agreement has been met.

E. Claim for Declaratory Relief

Pursuant to section 1060 of the Code of Civil Procedure, “[i]t is elementary that questions
relating to the formation of a contract, its validity, its construction and effect, excuse for
nonperformance, and termination are proper subj ects for declaratory relief.” Foster v. Masters
Pontiac Co. (1958) 158 Cal. App.2d 481, 486. The purpose of declaratory relief is to eliminate
uncertainties and controversies in certain relationships and to attempt to quiet or stabilize those
controversies and to guide future conduct. City of Tiburon v. Northwestern Pacific Railroad

Company (1970) 4 Cal.App3d 160, 173.

A declaratory judgment is a cumulative remedy and does not preclude additional relief
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based on the same facts. Syngenta Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4% 1 135,

1167. Section 1062 of the Code of Civil Procedure provides as follows:

The remedies provided by this chapter are cumulative, and shall not be
construed as restricting any remedy, provisional or otherwise, provided by law for
the benefit of any party to such action, and no judgment under this chapter shall
preclude any party from obtaining additional relief based upon the same facts.
The Court grants the City’s request for declaratory relief to the extent that City has the
right to seek an audit of the internal controls and financial operation of District limited to

District’s operations under the 2007 Agreement. On an ongoing basis, the 2007 Agreement

should be construed in accordance with this Decision.

F. Claim for Injunctive Relief

A permanent injunction is a determination on the merits that a plaintiff has prevailed on a
cause of action against a defendant and that equitable relief is appropriate. Art Movers, Inc. v, Ni
West, Inc. (1992) 3 Cal.App.4™ 640, 646. Like any judgment, a permanent injunction,
notwithstanding its discretionary component, must be sufficiently supported by the evidentiary
record. Richards v. Dower (1883) 64 Cal. 62, 64.

Irreparable harm supporting an injunction may be established where there is the fact of an
injury, such as that arising from a breach of contract, but where there is an inability to ascertain
the amount of damage. In other words, to say that the harm is irreparable is simply another way
of saying that pecuniary compensation would not afford adequate relief or that it would be
extremely difficult to ascertain the amount that would afford adequate relief, Syngenta Crop
Protection, Inc. v. Helliker (2006) 138 Cal.App.4™ 1135, 1167, DVD Copy Control Assoc., Inc.
v. Kaleidescape, Inc. (2009) 176 Cal. App.4™ 697, 721.

Section 3422 of the Civil Code, which is the statutory basis for a permanent injunction to

.

prevent a breach of an obligation, does not even mention “irreparable harm.” As pertinent here,

Section 3422 provides as follows:
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[A] final injunction may be granted to prevent the breach of obligation
existing in favor of the applicant:

1. Where pecuniary compensation would not afford adequate relief; . . .
[or]

3. Where the restraint is necessary to prevent a multiplicity of judicial
proceedings. . . .
As noted above, the Court finds that District breached the 2007 Agreement and that
pecuniary compensation to City is inadequate. The court further finds that the issuance bf a
permanent injunction to require District to comply with the 2007 Agreement is appropriate.
However, to the extent that this claim seeks any relief beyond the relief granted by the Court in

the specific performance claim, the claim is denied.

G. Claim for Accounting

An action for accounting lies in equity when the suit is for recovery of an amount that is
unascertained and that cannot be determined without an accounting. St. James Church v.
Superior Court (1955) 186 Cal. App.4™ 352, 259. An accounting may arise out of a contract.
Molecular Analytical Systems v. Ciphergen Biosystems, Inc. (2010) 186 Cal. App.4™ 696, 713.
For an equitable accounting, City must establish: (1) a relationship between the parties or
other circumstances that require an accounting in equity (or, in other words, circumstances
showing that legal remedies are inadequate); and (2) that an unknown balance is due that cannot
be ascertained without an accounting. Tesell v. McLaughlin (2009) 173 Cal. App.4™ 156, 179.
Moreover, an accounting is available when there is a dispute as to the accuracy of the
defendant’s books or where the amount sought is “unliquidated and unascertained.” Elyv. Gray
(1990) 224 Cal.App.3d 1257, 1262: Civic Western Corp. v. Zila Industries, Inc. (1977) 66
Cal.App.3d 1, 14.

The duty of District to account to City is defined by the 2007 Agreement. Therefore,

City’s accounting claim essentially folds into its claim for specific performance, and the Court
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finds for City on the same grounds and for the same reasons as those describe in the Court’s
analysis of the specific performance claim. Again, to the extent that this claim seeks any relief
beyond the relief granted by the Court in the specific performance claim, the claim is denied.
Defenses
As discussed previously, the Court considered the various defenses raised by the District
to justify its non-compliance, and finds that none of them are established. (See Section 111, A-D).

IV. CONCLUSION
The Court finds in favor of City on the claims asserted at trial. The Court grants City’s

request for specific performance of the 2007 Agreement, and grants City’s request for injunctive
relief and for an accounting to the extent that such remedies are congruent with an audit of
District’s internal financial controls and operations involved in fulfilling its obligations under the

2007 Agreement. The Court reserves jurisdiction to enforce the Judgment entered pursuant to

this Decision.

Dated: October 4, 2011 = = =]
GE OF THE SUPERIOR COU
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BT TpTRICR COURT

0CT 04 2041
MADERA COUNTY SUPERIOR COURT BONN‘(é THOMA S, )
209 W. YOSEMITE AVE., MADERA CA 93637 . ... ... CLERK
DEPUTY

CASE NO: MCV043413
CASE TITLE: City of Fresno vs. Pinedale County Water District

Certificate of Mailing with Statement of Decision

I, the undersigned, hereby certify that | am a Deputy Clerk of the Superior Court,
County of Madera, for the State of California, and not party to this action; that on
or before October 4, 2011, | served the Statement of Decision on the parties
named by depositing true copies thereof, enclosed in a sealed envelope with
postage thereon fully prepaid, in the Superior Court mail basket for deposit in the
United States Post Office at Madera, California, addressed as follows:

Joseph Rubin
907 Sante Fe Ave #Ste 201
Fresno, CA 93721

Neal E Costanzo
575 E Locust Ave #Ste 115
Fresno, CA 93720

| declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

Dated: October 4, 2011
FILIGATA SAMUELU

Deputy Clerk
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MC-013

ATTORNEY OR PARTY WITHOl;JT ATTORNEY (Name, state bar number, and address): FOR COURT USE ONLY
| Joseph D. Rubin, Esqg. SBN: 149920

Betts, Rubin & McGuinness
907 Santa Fe Avenue #201
Fresno, CA. 93721

1L

TELEPHONE NO.: 559-438~-8500 FAXNO. (Optional: 559-438~-6959 MADERA S"U'P{éRQQQQuRT
E-MAIL ADDRESS (Optional Y @bettsrubinlaw. com
ATTORNEYFOR vame): Plaintiff City of Fresno DEC 18 2013

SUPERIOR COURT OF CALIFORNIA, COUNTY OF MADERA

sTReeTADDRESs: 209 West Yosemite L ELERK

MAILING ADDRESS: B e o e T

ciTY AND zIP cooe: Madera, CA. 93637 e DEPUTY

BRANCH NAME: e
PLAINTIFF: CITY OF FRESNO
DEFENDANT: PINEDALE WATER DISTRICT
CASE NUMBER:
MEMORANDUM OF COSTS ON APPEAL MCV043413
Prevailing party (name): City of Fresno
claims from (name): Pinedale Water District TOTALS
the following costs on appeal:
1oFilingfees ... 1.8
2. Preparation of clerk's transcript ... 2.%
3. Preparation of reporter's tanscript ... 3.8 350.00
4. Printing of briefs ... 4.% 321.41
5. Production of additional evidence .................................. ... ... 5%
6. Notaryfees ... 6.%
7. Bxpensesofservice ... 7.%
8. Transmission and filing of record, briefs, and other Papers ... 8.3 267.50
9. Premium on any surety bond on appeal ... 9. %
10. Other expenses reasonably necessary to secure suretybond .................. . ... ... ... .. 10.%
11.Other: Attorney's Fees .. . . (specify authority):  Pursuant to Motion on Contract ($38.418)  11. $
TOTALCOSTS ... $ 938.91

lam [ ] the party counsel for the party [__| agent for the party ~ who claims the costs listed above. To the best of my
knowledge, the items of cost are correct and were necessarily incurred in this case on appeal.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
Date: December 1Y , 2013

Joseph D, Rubin, Esg. }
(TYPE OR PRINT NAME) / (SIGNATURE OF DECLARANT)
Page 1 0f 2
Form Adopted for Mandatory Use Code of Civil Procedure, § 1034(b);
Judicial Council of California MEMORANDUM OF COSTS ON APPEAL SO I?':?IE’IS‘ Cal. Rules of Court, rule 8.272
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MC-013

| SHORTTITLE: City of Fresno v Pinedale Water District CASE NUMBER:
MCV043413

PROOF OF SERVICE
Maii [ ] Personal Service

1. At the time of service | was at least 18 years of age and not a party to this legal action.

2. My residence or business address is (specify): 907 Santa Fe Avenue, Ste. 201, Fresno, CA. 93721

3. I mailed or personally delivered a copy of the Memorandum of Costs on Appeal as follows (complete either a or b):
a. Mail. | am a resident of or employed in the county where the mailing occurred.
(1) I'enclosed a copy in an envelope and

(@) [__]deposited the sealed envelope with the United States Postal Service, with the postage fully prepaid.

(b) placed the envelope for collection and mailing on the date and at the place shown in items below, following
our ordinary business practices. | am readily familiar with this business's practice for collecting and processing
correspondence for mailing. On the same day that correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the Uriited States Postal Service, in a sealed envelope with
postage fully prepaid.

(2) The envelope was addressed and mailed as follows:
(a) Name of person served: Neal Costanzo
(b) Address on envelope: Costanzo & Associates

575 E. Locust Avenue, Ste. 115, Fresno, CA. 93720

(c) Date of mailing: December ) r 2013
(d) Place of mailing (city and state): Fresno, CA.

b. [ ] Personal delivery. | personally delivered a copy as follows:

(1) Name of person served:
(2) Address where delivered:

(3) Date delivered:
(4) Time delivered:

I declare under penalty perjury under the laws of the State of California that the foregoing is true and correct.

Date: December / , 2013
Debbie Mazza ’ 4 M m

(TYPE OR PRINT NAME) (SIGNATURE OF CLARANT)
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Superior Court of California
County of Madera

Court Reporter’s Estimate

Date: February 23, 2012

Court Reporter: Michelle L. Patty

Case Number: MCV043413

Hearing Date: ALL DESIGNATED DATES

Case Title: City of Fresno vs Pinedale Water Dist.
Designation Filed: February 2012

Estimated cost for preparation of the Reporter’s Transcript on
Appeal ‘

The Reporter’s Estimate is due to the Appellate Clerk ten (10) days from the
date the Notice to Prepare Estimate was filed.

Appellant: Pinedale Water Dist
Attorney for

Appellant: Neal Costanzo & Assoc.
Estimated Cost

for Appeliant: $750.00

Respondent:

Attorney for
the Respondent:

Estimated cost for
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%3 Y JA Business .
=\ ) Invoice
—— F;owergdml‘zxf’d S':f"
- eneivable 2y LT
VALLEY DOCUMENT SOLUTIONS u: Your Project DATE INVOICE #
1724 Broadway
p2e Broadway 117272012 | 20356
P: 559-442-3522
F: 559-442-3562
wWW.virtualvds.com
BILL TO
Betts & Ruben
Debbie Mazza
907 Santa Fe Avenue, Ste. 201
Fresno, CA 93721
Job Number-VDS USE ONLY . TERMS BILLING REFERENCE
vds19153 Due on receipt COF v. Pinedale
DESCRIPTION QrTy RATE AMOUNT
Light Litigation - Lightly stapled or clipped - Copies per hour equals 2000 - 3000 870 0.10 87.00T
Velo Binding 16 2.50 40.00T
Fresno Sales Tax 2009 7.975% 10.13
Total $137.13

The party above assures payment of this invoice within 30 days of when the
work was received. All invoices are due upon receipt. Interest at the lesser
1.5% per month or the maximum legal rate will be charged on invoices not
paid in 30 days. The client agrees to pay legal fees incurred in the collection

of past due accounts.

Federal Tax Identification Number is as follows: 77-0521362
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VALLEY DOCUMENT SOLUTIONSuc

1724 Broadway
Fresno, CA 93721

P: 555-442-3522

F: 559-442-3562
www.virtualvds.com

)A Business

Powered By The Sun
Renewable Energy Produced

Your Project

BILL TO

Betts & Ruben

Debbie Mazza

907 Santa Fe Avenue, Ste. 201
Fresno, CA 93721

Job Number-VDS USE ONLY

vds19212

Invoice

DATE

INVOICE #

12/11/2012

20428

TERMS

BILLING REFERENCE

Due on receipt

COF v. Pinedale

DESCRIPTION

QTY

RATE

AMOUNT

Velo Binding
Fresno Sales Tax 2009 .

Light Litigation - Lightly stapled or clipped - Copies per hour equals 2000 - 3000

585
16

0.10
2.50
7.975%

58.50T
40.00T
7.86

The party above assures payment of this invoice within 30 days of when the
work was received. All invoices are due upon receipt. Interest at the lesser
1.5% per month or the maximum legal rate will be charged on invoices not
paid in 30 days. The client agrees to pay legal fees incurred in the collection

of past due accounts.

Federal Tax Identification Number is as follows: 77-0521362

Total

$106.36




‘*—:__'?-_“ Valley
‘-_—::. Document

Solutions

1724 Broadway
Fresno, CA 93721

P: 559-442-3522 F: 559-442-3562

www.virtualvds.com

BILLTO

Betts & Ruben

Debbie Mazza

907 Santa Fe Avenue, Ste. 201
Fresno, CA 93721

Invoice

DATE INVOICE #

11/15/2013 22086

The party above assures payment of this invoice within 30 days of when the

work was received. All invoices are due upon receipt. Interest at the lesser
1.5% per month or the maximum legal rate will be charged on invoices not

paid in 30 days. The client agrees to pay legal fees incurred in the collection

of past due accounts.

Federal Tax Identification Number is as follows: 77-0521362

Job Number-VDS USE ONLY TERMS BILLING REFERENCE
vds20748 Due on receipt COF v Pinedale
DESCRIPTION Qry RATE AMOUNT
Light Litigation - Lightly stapled or clipped 300 0.10 30.00T
- light blue cardstock covers/backs
Velo Binding (1 inch) 21 2.00 42.00T
Sales Tax 8.225% 5.92
Total $77.92




:uumg:: ATOImey support Services, inc.
N 109. Ast Champlain Ave., Suite A-10%
Fresno, CA 93720
(559) 222-2274 Fax: (559) 222-2348
Tax Id: 26-3453658

ATTORNEY SERVICE

INVOICE DATE: 12/13/2012 INVOICE NUMBER: E94231-1
Client No. 5594388500 Ordered by
Client BETTS, RUBIN & MCGUINNESS DEBBIE
Address 807 SANTA FE AVENUE, STE. 201
" FRESNO, CA 93721
Route#: 0
Phone: (559) 438-8500 Fax: (559) 438-6959
Client File No.: COF/V PINEDALE
Y
CaseNo.: F064758 /l A ™
Court: FIFTH DISTRICT COURT OF APPEALS ‘\ . \
Plaintiff: cor ;
Defendant: PINEDALE J
Documents:
DESCRIPTION SERVICES CHARGES
FIFTH DISTRICT FILING ON-12/12/12 Court Filing 25.00
Fuel Surcharge 2.50
RESP BRIEF
INVOICE TOTAL $ 27.50

Order#: £84231-1/GINVs



ATTORNEY SERVICE

3

=YD ALLOIMIeY QUppoIrt SeNiqﬁs, Inc.

-ast Champlain Ave., Suite A-1 0.
Fresno, CA 93720

(559) 222-2274 Fax: (559) 222-2348

Tax Id: 26-3453658

10¢

INVOICE NUMBER: E93575-1

INVOICE DATE: 11/29/2012
Client No. 5594388500 Ordered by
Client BETTS, RUBIN & MCGUINNESS DEBBIE
Address 807 SANTA FE AVENUE, STE. 201
FRESNO, ca 93721
Route#. 0o
Phone; (559) 438-8500 Fax: (559) 438-6959
Client File No.: coF v PINEDALE
Case No.: 7064112
- Court: FIFTH DISTRICT COURT OF APPEALS
Plaintiff: CITY OF FRESNO LY~
Defendant: PINEDALE h. ) S
-
Documents:
DESCRIPTION SERVICES CHARGES
FIFTH DISTRICT FILING ON 11/28/12 Court Filing 25.00
Fuel Surcharge 2.50
INVOICE TOTAL $ 27.50
Order#: E93575-1/GINVs




———rry g TUWIVIHISY GUNNUIL OCT VIQES, i,
10¢  ast Champlain Ave., Suite A-10.
Fresno, CA 93720
(559) 222-2274 Fax: (559) 222-2348
Tax Id: 26-3453658

INVOICE DATE: 02/03/2012

INVOICE NUMBER: E78710-1

Client No.
Client
Address

Route#:
Phone;
Client File No.:

Ordered by

5594388500
DEBBIE

BETTS & RUBIN
907 SANTA FE AVENUE, STE. 201
FRESNO, Ca 83721

o
(559) 438-8500 Fax: (559) 438-6959 ,

COF V PINEDALE =

Case No.:
Court:
Plaintiff:
Defendant:

F064122
FIFTH DISTRICT COURT OF APPEALS

PINEDALE COUNTY WATER DISTRICT
CITY OF FRESNO

Documents:

DESCRIPTION SERVICES CHARGES

| FIFTH DISTRICT FILING ON 02/01/12 Court Filing

DOCS: CIVIL APPEAL CASE SCREENING
QUESTIONNAIRE TO DETERMINE
SUITABILITY FOR MEDIATION

25.00

Fuel Surcharge 2.50

INVOICE TOTAL $ 27.50

Order#: E78710-1/GINVsS



l:aulngs A*fqrney Support SEI’VIC"‘Q inc.
Ty 109. ast Champlain Ave., Suite A-10%
Fresno, CA 93720
(559) 222-2274 Fax: (559) 222-2348
Tax Id: 26-3453658

INVOICE NUMBER: E79919-1

INVOICE DATE: 02/24/2012
Client No. 5594388500 Ordered by
Client BETTS & RUBIN DEBBIE
Address 907 SANTA FE AVERUE, STE. 201
FRESNO, CA 93721 ~
Route#: 0 @((N\I\j ) "\7
Phone: (559) 438-8500 Fax: (559} 438-6959 N\
Client File No.: COF/PINEDALE ’
Case No.: MCV043413
Court: MADERA COUNTY SUPERIOR COURT
Plaintiff: cITY OF FRESNO
Defendant: PINEDALE COUNTY WATER DISTRICT ﬁ’f\ AN
[ v . .
Documents:
DESCRIPTION SERVICES CHARGES
COMPLETED FILING IN MADERA OF Remote Court Filing 45.00
RESPONDENT'S NOTICE DESIGNATING Fuel Surcharge 2.50
RECORD ON APPEAL, ON 2/23/12
INVOICE TOTAL $ 47.50
Order#: E78919-1/GINVs




THUINYS ALUTTIEY DUPPOIT Dervices, Inc.
- 10¢  dst Champlain Ave., Suite A-10.
Fresno, CA 93720
(558) 222-2274 Fax: (559) 222-2348

Tax Id: 26-3453658

INVOICE DATE: 05/08/2012 INVOICE NUMBER: E84119-1
Client No. 5594388500 Ordered by
Client BETTS & RUBIN DEBBIE

Address 907 SANTA FE AVENUE, STE. 201
FRESNO, Ca 93721
Route#: o
Phone: (559) 438-8500 Fax: (559) 438-6959
Client File No.: cor

Case No.: F014758
Court: FIFTH DISTRICT COURT OF APPEALS

Plaintift: PINEDALE /o)
Defendant: @ S

<, \)

Documents:
DESCRIPTION SERVICES : CHARGES
FIFTH DISTRICT FILING ON 05/07/12 Court Filing 25.00
Fuel Surcharge 2.50

CIVIL APPEAL CASE SCREENING
QUESTIONNAIRE TO DETERMINE
SUITABILITY FOR MEDIATION

INVOICE TOTAL $ 27.50
Order#: EB4119-1/GINVs




ATTORNEY SERVICE

{

10.  zast Champlain Ave., Suite A-10. -
Fresno, CA 93720
(559) 222-2274 Fax: (559) 222-2348
Tax Id: 26-3453658

Eadaings Nt)orney Support Servif*-s, Inc.

INVOICE DATE: 09/18/2012 INVOICE NUMBER: E90192-1
Client No. 5594388500 Ordered by
Client BETTS & RUBIN ELLEN
Address 907 SANTA FE AVENUE, STE. 201
FRESNO, Cca 93721
Route#: 0 .
Phone: (559) 438-8500 Fax: (559) 438-6959
Client File No.: COF/PINEDALE
Case No.: F064112
Court: FIFTH DISTRICT COURT OF APPEALS
Plaintiff: cor
Defendant.: PINEDALE
U o . ’ TN
Documents: ~ Q//
DESCRIPTION SERVICES CHARGES
FIFTH DISTRICT FILING ON 08/14/12 Court Filing 25.00
Fuel Surcharge 2.50
APP FOR EXTENSION
INVOICE TOTAL $ 27.50
Orden#: E90192-1/GINVs




——erriyo r\uuult‘:y QUPPOort oerviras, Inc.
1C  last Champlain Ave., Suite A-1\ )
Fresno, CA 93720
(559) 222-2274 Fax: (659) 222-2348

Tax Id: 26-3453658

Aﬂﬂﬂﬂ‘

INVOICE NUMBER: E90269-1

INVOICE DATE: 09/19/2012
Client No. 5594388500 Ordered by
Client BETTS & RUBIN ELLEN
Address 907 SanTa FE AVENUE, STE. 201
FRESNO, Ca 93721
Route#: 0
Phone: (559) 438-~-8500 Fax: (559) 438-6959
Client File No.: coF
(e
Case No.: F064112 é"!\%’ "q’\u\
Court: FIFTH DISTRICT COURT OF APPEALS Q, U
Plaintiff: cor L
Defendant: PINEDALE .
Documents:
DESCRIPTION SERVICES CHARGES
FIFTH DISTRICT FILING ON 09/17/12 Court Filing 25.00
Fuel Surcharge 2.50
RESP APPLIC FOR EXTENSION
INVOICE TOTAL $ 27.50
Order#: ES0269-1/GINVs




l:ddlngs Attorney Support Servncw: Inc.

109, ,ast Champlain Ave., Suite A- 101.
Fresno, CA 93720
(559) 222-2274 Fax: (559) 222-2348
Tax Id: 26-3453658

INVOICE NUMBER: E92054-1

INVOICE DATE: 10/26/2012
Client No. 5594388500 Ordered by
Client BETTS, RUBIN & MCGUINNESS DEBBIE
Address 907 SANTA FE AVENUE, STE. 201
FRESNO, Ca 93721
Route#: ¢ ‘
Phone: (559) 438-8500 Fax: (559) 438-6959
Client File No.:
Case No.: O
Court: FIFTH DISTRICT COURT OF APPEALS (\\
Plaintiff: PINEDALE \F
Defendant: cor ‘
N —~
—
W . » :'/
Documents: \/
4
DESCRIPTION SERVICES CHARGES
FIFTH DISTRICT FILING ON 10/25/12 Court Filing 25.00
- Fuel Surcharge 2.50
AMENDED POS
INVOICE TOTAL $ 27.50
Order#: E$2054-1/GINVs




l:ddmgs #*torney Support Servic- S, Inc.

INVOICE DATE: 11/15/2012

105. -ast Champlain Ave., Suite A-102
Fresno, CA 93720
(559) 222-2274 Fax: (559) 222-2348
Tax Id: 26-3453658

INVOICE NUMBER: E92919-1

Client No. 5594388500 Ordered by
Client BETTS, RUBIN & MCGUINNESS ELLEN
Address 907 SANTA FE AVENUE, STE. 201
FRESNO, Ca 93721
Route#: 0
Phone: (559) 438-8500 Fax: (559) 438-6959
Client File No.: cor
/)
o~y
Case No.: F064112 L ~
Court: FIFTH DISTRICT COURT OF APPEALS Y
Plaintiff.: cor/ PINEDALE \
Defendant: S
Documents:
DESCRIPTION SERVICES CHARGES
FIFTH DISTRICT FILING ON 11/14/12 Court Filing 25.00
Fuel Surcharge 2.50
APP FAX EXTENSION TO FILE RESP
BRIEF
INVOICE TOTAL $ 27.50
Ordent: E92919-1/GINV'S
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BETTS, RUBIN & McGUINNESS, A Professional Corporation

Aét_(/)réleys alg Law S
9 anta Fe Avenue, Ste. 201

Fresno, California 93721 F ILE
Telephone: (559) 438-8500 MADERA SUPERIOR COURT
Facsimile: (559) 438-6959

James B. Betts (State Bar #1 10222)
Joseph D. Rubin (State Bar #149920)

Attorneys for Plaintiff CITY OF FRESNO

FEB 07 2014

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MADERA

Case No. MCV043413
NOTICE OF ENTRY OF ORDER

CITY OF FRESNO,
Plaintiff,
V.

PINEDALE COUNTY WATER DISTRICT;
and DOES 1 through 15, inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

TO DEFENDANT:

NOTICE IS HEREBY GIVEN that on January 31, 2014, the Court entered its
Order granting Plaintiff City of Fresno’s Motion to Fix Attorney’s Fees on Appeals on
Judgment (Appellate Case No. FO641 12) and Post-judgment Orders (Appellate Case
No. F064758). A true and correct copy of said Order is attached hereto as Exhibit A

Dated: Februaryf 2014 BETTS, RUBIN & McGUINNESS

—T

e ':Joseph D. Rubin
Attorneys for Plaintiff CITY OF FRESNO

Notice of Entry of Order




EXHIBIT A



1 | BETTS, RUBIN & McGUINNESS, A Professional Corporation
Attorneys at Law

907 Santa Fe Avenue, Ste. 201
Fresno, California 93721 e s e
Telephone: (559) 438-8500 Fi LED
Facsimile: (559) 438-6959 MADERA SUPERIGR COURT
James B. Betts (State Bar #110222) , JAN 3 1 2014

Joseph D. Rubin (State Bar #149920)
Attomeys for Plaintiff CITY OF FRESNO

— DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MADERA

Case No. MCV043413

11 | CITY OF FRESNO, ;
12 Plaintiff, ) ORDER REGARDING PLAINTIFF
) CITY OF FRESNO'S MOTION TO
13 V. ) FIX ATTORNEYS' F EES ON
) APPEALS ON JUDGEMENT
14 | PINEDALE COUNTY WATER DISTRICT; ) (APPELLATE CASE NO. FOB4112)
and DOES 1 through 15, inclusive, ) AND POST-JUDGMENT ORDERS
15 ) (APPELLATE CASE NO. F064758)
Defendants. )
16 ) Date: January 24, 2014
) Time: 8:30 a.m.
17 Dept: 5

Plaintiff City of Fresno's Motion To Fix Attorney’s Fees came on for hearing on
January 24, 2014, at 8:30 a.m., in Department 5 of the Superior Court for the County of
Madera, the Honorable James E. Oakley presiding. Plaintiff City of Fresno appeal;éd by
and through its attorneys of record, Betts, Rubin & McGuinness by Joseph D. Rubin,
Esq.; and Defendant Pinedale County Water District appeared by and through its V
attorneys of record, Costanzo & Associates by Neil Costanzo, Esq.

Based upon the Court's review of the moving, opposition and reply papers, as

25
well as the argument of counsel, the Court ORDERS as follows:
26
1. The City of Fresno was the prevailing party in this matter:
27

i

Order




1 2. The claims in the lawsuit fall under the scope of the attorney’s fee

2 provision:
3 3. The rates ($215 and $250) charged by Mr. Rubin of Betts, Rubin &
4 McGuinness, and the hours expended by him, were reasonable;
5 4. The Court sustains PCWD's objections to exhibits G-K of the Request for
6 Judicial Notice. All other objections to the evidence were overruled:;
7 5. The City of Fresno's Motion to Fix Attorney's Fees is granted; and
8 6. The City of Fresno shall recover from Pinedale County Water Dlstnct
9 additional legal fees in the amount of $39,918.00, as part of the judgment.
10
t Aanoary JAHES E. Oppe 2y
12 | Dated. Febmw‘—“’ 2014 Judge James E. Oakley
13
14
15
16
17
18
19
20 |
n
22
23
24 |
25 1’
26 ’
27
28
-2- Order




PROOF OF SERVIC.

I am a citizen of the United States of America, a resident of Fresno County,
California, over the age of 18 years and not a party to the within-entitled cause or
matter. My business address is 907 Santa Fe Avenue, Suite 201, Fresno, California.
On February j_ 2014, | served NOTICE OF ENTRY OF ORDER on the parties in this
action by pldcing an original/a true copy in an envelope and delivering it as follows:

(By Obvernight Courier) | caused such envelope with postage fully prepaid, to be
sent by .

(By Mail) | deposited the envelope, with postage fully prepaid, with the United
States Postal Service at Fresno, Fresno County, California.

—X__(By Mail) | placed the envelope for collection and processing for mailing following
this business’ ordinary practice with which | am readily familiar. On the same
day correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service with postage

fully prepaid.

(By Hand)! caused each envelope to be delivered by hand.

Each envelope was addressed as follows:

Neal Costanzo, Esq.

Michael Slater, Esq.

Costanzo & Associates

575 E. Locust Avenue, Ste. 115
Fresno, CA. 93720

(By Telecopy) | caused each document to be sent by telecopier to the
aforementioned number(s).

——

Debbie Mazza
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